OO

I0HIS Gy

_UNUVNEL
V'd ONIN 2 %3N

EOLYE Wi |

4012523 OR: 4223 PG: 0854

- RECORDED in QOPFICIAL RBCORDS of COLLIBR COUNTY, PL
D 05/02/2007 at 03:28PM DWIGHT E. BROCK, CLERK
REC PR 469.00

This instrument prepared by: gg;g ' SCHORNECK 1 AL
1001 TANIANT TR N $250
Anthony J. Catalano, Esq. NAPLES FL 34103 '

Bond, Schoeneck & King, P.A.
4001 Tamiami Trail North, Suite 250
Naples, FL 34103

DECLARATION OF COVENANTS, CONDITIONS AND RESTRICTIONS
AND RESERVATION OF EASEMENTS FOR THE MERCATO

This Declaration of Covenants, Conditions and Restrictions and Reservation of
Easements for The Mercato (the “Declaration™) is made this g & day of M__, 2007, by
The Mercato, LLP, a Florida limited liability partnership (“Mercato Ltd.”), and The Residences
at the Mercato, Inc., a Florida corporation (“Residences”), both collectively called the

“Declarant.”

RECITALS

1. The Mercato is a mixed-t ﬁﬁn @byelopment (“MPUD”) in Collier
County, Florida (“T% Viercato”). Meréai;ésLtdxls the owner of the real property
more particularly d*&sf ibed in Exhibit “A- I’Kattaélged hereto and hereby
incorporated by’ referénce (fhé “Mlyged«Use Pr\ﬁ\gerty”) upon which Mercato Ltd.
intends to con,struct a mlxe&use @gmmeﬁclal an residentlal development.
Residences is/the @wpeg@«f” t}l‘e\ f'&a‘t operty T ge pamcularly described in
Exhibit “A- 2’3’ att; 1ched hErato %né he‘i‘“@by fpo;%rated by reference (the
“Residential E’ropscﬁf«ty?’)w mﬁvhlqh,ﬁlcsm@i‘m@s inténds to construct a residential
development En@\&n as “The Remdenc‘és at Mer ? The Mixed-Use Property

and the Remdeﬁh«a;lk‘Propeny are contlgﬁ@:p én gstitute The Mercato.

: on51st of four primary components:
Glgd@@ “The Strada, a Condominium; the

The Re51dences at Mémat ’
Commercial Parcel; and, thie-Hotel-Parcel. This is Declarant’s intention only,

subject to substantial variation and revision, including, but not limited to, the
elimination or reconstitution of these contemplated components.

A. The Residences at Mercato, a Condominium (“The Residences at
Mercato™) will contain not more than eighty-three (83) residential
condominium units and appurtenant common elements and limited
common elements, all as more fully described in the Declaration of
Condominium for The Residences at Mercato intended to be recorded in
the Public Records of Collier County, Florida. It is planned that The
Residences at Mercato will be located on the Residential Property, and not

the Mixed-Use Property.

B. The Strada, a Condominium (“The Strada”), will be located within the
Mixed-Use Property and contain not more than ninety-two (92) residential
condominium units and appurtenant common elements and limited
common elements, all as more fully described in the Declaration of
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Condominium for The Strada to be recorded in the Public Records of
Collier County, Florida.

C. The Commercial Parcel will be located within the Mixed-Use Property
and contain a maximum of three hundred ninety-five thousand (395,000)
square feet of gross leasable retail commercial, one hundred thousand
(100,000) square feet of gross leasable office space, and open spaces,
parking areas, parking garages, entry features, signage and accessory
structures. These may be adjusted pursuant to The Mercato MPUD. The
Commercial Parcel or portions thereof may be owned by one or more
Persons, leased to various Persons and may or may not be subjected to the
condominium form of ownership.

D. The Hotel Parcel will be located within the Mixed-Use Property and may
contain not more than eighty (80) hotel units and appurtenances. The
Hotel Parcel or portions thereof may be owned by one or more Persons,
leased to various Persons ‘and may or may not be subjected to the
condominium forntd; % 2 rxgrghg ~Should the Hotel Parcel be eventually
utilized for ys;

c%ﬁirr wﬂy'”’é()‘rltef’u latgﬂ for the Commercial Parcel (e.g.
retail comrﬁ§ g al or office) or othe \aﬁi not for hotel units, the Hotel
Parcel shall nevertheless continue to ce te and be referred to as the
Hotel Farcei forpurposes og this Decl 1on

ey

‘3

- SE— MMWW i
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The Mercato as pres&niy c?r?ﬁerﬁpla‘é@d,ﬁg& %&g S0 contaln conservation/
preservation @reas‘ \desi gnateﬂ\iw(}r fo b@ desi ggat%ed and | identified as Preserves
(“Preserves” or.* Rrese*rve Parcels )Wi‘;lch Wﬁf“b §§§emﬁcally identified and
designated and}sﬂbj\ect to protective cov anis and_easements in accordance with
The Mercato MPUIJ The Preserve Par¢ ls@are are intended to be, within the
Mixed-Use Prope- Y, ‘ %‘f the Mixed-Use Property for the

purposes of this Declarétic

Declarant deems it in the mutual bést interests of all future owners within The
Mercato: (1) to protect property values, and contribute to the general safety and
welfare of the Owners and Occupants, (ii) to delegate certain obligations,
including, but not limited to, the responsibility to maintain and preserve the
character, quality and appearance of The Mercato and the Shared Facilities; and
(ii1) to establish certain rights, easements, appurtenances, interests and benefits
applicable to the Owners and Occupants, and other hereinafter defined users of
the Property; and to that end, hereby subjects the Mixed-Use Property to the
covenants, conditions and restrictions and other provisions of this Declaration.
The Residential Property is also subjected to the covenants, conditions and
restrictions and other provisions of this Declaration, but only to the extent they are
made specifically applicable to the Residential Property by the express terms
herein.

The Residential Property or portions thereof may be made subject to this
Declaration at some future time to a broader extent than as provided herein by
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public filing by Declarant and then to the extent provided in such public filing.
Until such time, this Declaration shall not apply to the Residential Property except
to the extent present application is expressly specified herein. In this regard, use
of “The Mercato” herein does not imply or suggest application of this Declaration
to the Residential Property; rather, application of this Declaration or portions
thereof must be made specifically applicable to the Residential Property to be
applicable thereto.

Now therefore, in consideration of the premises, Declarant and any other person who
joins in the execution of or consents to this Declaration, hereby declares that the Mixed-Use
Property and the Residential Property, but only to the extent this Declaration is made expressly
binding on and applicable to the Residential Property, shall be owned, used and conveyed subject
to the easements, covenants, conditions, restrictions and all other provisions of this Declaration
as it may be lawfully amended from time to time, and all such easements, covenants, conditions,
restrictions and other provisions shall run with the land and bind, and also inure to the benefit of
and be enforceable by, all Persons having any right, title or interest therein, or any part thereof,
and their heirs, successors or assigns, however t1tle 18 spemﬁed or determined.

L. Definitions: The following rms-when' used mihis Declaratlon shall have the following
meaning, unless the context | quires otherwise. Ad¢ Lﬁo al terms may be defined
elsewhere within the teXt of thls Dcolaratlon The smg\l \and plural of all terms shall be

so defined. i

= ;,\:ww -

koMﬁt
C, aﬁ@ Whongunctlons include, among

rbef‘i‘laf mam“t“enance ‘f Shaije‘@ lfamhtles the protection and
; onslbLY

A. “ArchltectéﬁaF h
in accomdaﬁga w;ﬂi
others‘

l;“me:m @nyemg whlch may be levied from time to
time by the Confmercizf Ownét-or any other party having authority under
this Declaration, consxstlng “of the following which are more fully
described within this Declaration:
1. Capital Improvement Assessments.
2. Shared Expenses Assessments.
3. Reconstruction Assessments.

4. Special Assessments.

C. “Building” shall mean any structural improvement constructed or to be
constructed within The Mercato, such as residential and commercial
buildings, mixed-use buildings and parking garages.

D. “Building Plans” shall mean the plans and specifications for the Buildings
and other improvements as they may be changed from time to time to
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reflect changes during the course of construction and other permissible
alterations. Upon completion of the construction of each of the Buildings,
the Building Plans shall be certified by the architect or general contractor
as “as-built” plans, whereupon the as-built plans shall serve as the
“Building Plans.”

“Commercial Owner” shall initially mean Mercato, Ltd., as the owner of
the Commercial Parcel. Upon the conveyance of any portion of the
Commiercial Parcel to another Person, the obligations and rights of the
Commercial Owner under this Declaration may be assigned to that Person.
The assignment, if any, may be a full assignment, whereupon Mercato,
Ltd. shall be completely released from all obligations imposed upon the
Commercial Owner pursuant to this Declaration, or may be partial
whereupon the assignee and Mercato, Ltd. shall be jointly and severally
liable for performance of the obligations imposed upon the Commercial
Owner pursuant to this Declaration, and each shall enjoy such rights as are
prov1ded by the a551gnmcn1 Any assignment shall take effect only upon

the granxee puésuam -to, that conyeyanc sha become the Commerc1al
Owner/ land/ /assufné-all obl atloni imposed upon the Commercial Owner
and enJoy all pi%{itg Oﬁ{hﬁ;\& g T%\@Wneﬁ \pursuant to this Declaration.

y LD
;

“Comermf$af0¢l f%ginerc;l;al g?rqp&rgy” shall mean all portions of
the Mivged%Use Property w\hlcﬁ;gare nfiima pat of the Hotel Parcel or The
Strada. ﬁb@ Commercial Parce;;@,;; pgértlér.tg\thereof may be subjected to

the cond@\nﬁmum or other form o‘}‘“owner ip by Mercato, Ltd.

\i; ‘“\\\

&‘ \, «\

“Condomini mé” éha“ﬂ -mean- Thée‘Ré\Sldences at Mercato, a Condominium
(“The RemdenceswatiMerc -and The Strada, a Condominium (“The
Strada™), and portion or pbrt10ns of the Mixed-Use Property which may
become subject to the condominium form of ownership by action of
Mercato, Ltd.

“Condominium Associations” shall mean the corporations, not for profit,
established pursuant to Chapter 617, Florida Statutes, or any successor
thereto, to maintain and operate the Condominium Common Areas for The
Residences (“The Residences at Mercato Condominium Association”™),
The Strada (“The Strada Condominium Association”) or any other
condominiums located within The Mercato and to serve all other functions
of an Association under Chapter 718, Florida Statutes, or any successor
thereto.

“Condominium Common Elements” shall mean those common elements
and limited common elements as defined in Chapter 718, Florida Statutes,
or any successor thereto, and as described in the Condominium
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Declarations, and whose ownership is appurtenant to the Condominium
Units.

“Condominium Declarations” shall mean the Declarations of
Condominium filed in accordance with Chapter 718, Florida Statutes, or
any successor thereto, to create either The Residences at Mercato (“The
Residences Declaration”), The Strada (“The Strada Declaration”)or any
other Condominiums to be created by Declarants and to serve all other
functions of a Declaration of Condominium under Chapter 718, Florida
Statutes, or any successor thereto, including the full and fair disclosure of
all facts and conditions related to condominium ownership in the
Condominiums.

“Condominium Parcel” shall mean any Parcel submitted or to be
submitted to the condominium form of ownership.

“Condomlmum Unit Owner shall mean the fee simple owner of any

1N mts shall meaﬁ«thogq portions of the Condominiums
subject tg 1ndrvldual ownershlp and 1néii\as “Units” in Chapter 718,
Flonda Statgatesm %succwmr théreto d more fully described in the

[ Qf g !
“Decl?ratwn’g’ sha{l ﬁlej
from timé{ tite, S

may be partial, in which event Declarant s rights so conveyed shall be
limited as provided in the instrument, or the same may be a complete
conveyance and assignment, in which case said assignee shall be vested
with all of the rights of the Declarant hereunder, at which time Declarant
will be released of all liability hereunder.

“Hotel Owner” shall mean the fee simple owner(s) of the Hotel Parcel. If
the Hotel Parcel becomes subjected to the condominium form of
ownership, “Hotel Owner” shall mean, collectively, the owners of the
Condominium Units therein and any owner of any portion of the Hotel
Parcel which is not subject to condominium form of ownership.

“Hotel Parcel” shall mean that portion of the Mixed-Use Property
designated as such by the Declarants.
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“Insurance Committee” shall mean the committee formed to receive
insurance proceeds in the instances provided for in this Declaration,

administer the distribution thereof and exercise such other powers as
described in Section XI hereof.

“Manager” shall mean the entity formed or hired to conduct the
maintenance responsibilities of the Commercial Owner as described more
fully in this Declaration.

“Mixed-Use Property” shall mean that real property described in Exhibit
“A_l .”

“Occupant” shall mean any Person occupying any portion of the Mixed-
Use Property or Residential Property.

“Owner” shall mean collectively, the Commercial Owner, the Hotel
Owner, and all Condominiurn Unit Owners. Whenever rights or
obligations are grant o or- mpospd on Condominium Unit Owners, such
rights and obliga fonis sh al«kafoﬁbmth@ae of the Condominium Association
of the Con efm itim in which the" @ 'ﬁnélp inium Unit Owner owns a Unit
unless the coﬁfext would otherw1se require’:

\
\

“Parcei shall mgan a portion
with such| gdeﬁnfkaﬂess\glfat gf% Eoc\a and boundanes may be established,
whlchi is ciémgnatgd i)y~D€(§ ai{aﬁt asia ar@cl ozr Unit to be used, developed
and cdnvfpiy e afa?@’iy aﬂé@hcludﬁs@on mlmum Units.

“Property” shaﬂme all pf@éﬁﬁt Wfﬂun The Mercato, i.e. the Mixed-Use
Property and the Re§i“den«tm¥=Pfoperty

“Residential Property” shall mean that real property described in Exhibit
‘6A_2.,7

“Shared Building Components” shall mean those portions of a Building
intended to serve both (i) a Condominium Parcel or the Hotel Parcel and
(i1) a Commercial Parcel located therein.

“Shared Expenses” shall mean those expenses incurred by the Commercial
Owner or Manager in the performance of its duties under this Declaration
that are paid by the Owners in accordance with this Declaration. They
include, without limitation: the costs of maintaining, repairing, operating,
replacing and insuring the Shared Facilities and Shared Building
Components; the costs of commonly metered utilities; any other common
charges for the Shared Facilities and Shared Building Components; and
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any other expense identified as a Shared Expense elsewhere in this
Declaration.

“Shared Facilities” shall mean those areas, components and parts of the
Mixed-Use Property which by their purpose, nature, intent or function,
afford benefits to or serve more than one Parcel therein, excluding Shared
Building Components which are separately governed by other provisions.
The Shared Facilities need not be legally described because ownership is
not determinative of their designation. Shared Facilities consist of, but are
not limited to, landscaping (including fountains), parking areas, roadways,
pedestrian walkway systems, recreational areas and the Preserve Parcel(s).
Notwithstanding anything to the contrary otherwise contained herein, for
purposes of this Declaration, the swimming pool facilities, community
meeting room facilities, and identified facilities located in Condominium
Parcels or the Hotel Parcel shall not be considered “Shared Facilities™ for
purposes of this Declaration.

“Site Plan” shall me@; g@g gm @f dcvelopment submitted to and approved
amendments»li ‘the apﬁropn”ateggenetga\i purpose local government with
land use ]ufgs dietion over The Mercaig »ﬂa§ same may be lawfully amended

from tlme toftlm@ w \ x
/ \ \‘a

N

|- «%@ 32%

“SupplementaLD@cl 1013?%« hallwea&a@y document recorded by
Declatant in tfhe%bélchecbnie/of @@ﬁ;ﬁr Qounty, Florida, which has the
effect io&s@p;em@tkg qr : ‘ndmg this &@ggaratlon

S ol \ .

retentlon/d ngargas, Qomservag areas culverts and pumps required
or described in a“ny ﬁ@ﬁmtfs i uéd by South Florida Water Management
District and any other apphcable governmental agency for the
management and storage of surface waters, drainage and flood protection
for The Mercato MPUD and adjacent areas and identified as an element or
component of the Surface Water Management System by the Declarant.
The Surface Water Management System may be divided into one or more
categories, including without limitation, to Units, Unimproved Units and

Unimproved Parcels.

“Unimproved Unit” or “Unimproved Parcel”: A Unit or Parcel upon
which no building has been substantially completed for use.

“Unit”: A portion of the Residential Property or Mixed-Use Property,
including the Commercial, Condominium and Hotel Parcels therein,
whether improved or unimproved, which may be independently owned
and is intended for use and occupancy as an attached or detached
residence or commercial premises. The term shall refer to the land, if any,
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which is part of the Unit as well as any improvements thereon. In the case
of a parcel of vacant land or land on which improvements are under
construction, the parcel shall be deemed to be a single Unit until such time
as a subdivision plat, condominium plat or other document is recorded on
all or a portion of the parcel identifying the Units thereon. Thereafter, the
portion encompassed by such document shall contain the number of Units
as set forth therein and any portion not encompassed shall continue to be
treated in accordance with this paragraph.

Ratification of Existing Easements in Favor of Governmental Agencies and Public
Utilities; Reservation of Temporary Easements for the Benefit of Declarant; Grant of
Easements for the Benefit of Condominium Associations and Unit Owners; Grant of
Easements for the Benefit of the Commercial Owner; Grant of Easements for the Benefit
of the Hotel Owner; Grant of Easement for the Benefit of the Insurance Committee;
Grant of Easement for the Benefit of the General Public; Grant of Encroachment
Easements; Grant of Drainage Easements; Owners’ Consent to Future Easements; No

Merger: No Abandonment; Regulation Qigasements

A. Ratification efﬁ Estmg ‘Eﬁs“en\ie%ts ﬁgfLFavor of Governmental Agencies
and Publi¢ Uﬁhﬁes Declarant hereb\s( Jrati fies those rights and easements
(in perpe‘tulty Qnotherw1se) which havs\4 granted by Declarant, or its

predecessor‘ in ifiterest, t ‘eMental geﬁeles and pubhc and private
utilities, mclugimg, rQutilin ‘

manag 1S, d

easemienm Qlé\y aﬁec’*{}ﬁe; joi%erty andior éll\ofr some of the Parcels and

are reegfdéd of shown 1ng the?%bllc Recoi s:0f Collier County Florida

falthfully
public an?l‘
ratified.

B. Reservation of Temporary Easements for the Benefit of Declarant: In
addition to any rights of entry and any other rights given to Declarant in
this Declaration, Declarant hereby reserves temporary, non-exclusive
easements over, under, upon, through and across any Parcel within the
Property, for the benefit of Declarant, and its agents, employees and
contractors, for the following purposes and to terminate on occurrence of
the event indicated:

1. Ingress, egress and for the installation and/or emplacement of
electric, telephone, cable television, water, gas, sanitary sewer
lines, surface water drainage facilities and other drainage facilities,
or any other utilities, together with the right to enter upon the
property (without unreasonably interfering with the Owner’s or
Occupant’s reasonable use and enjoyment thereof) in order to
service, maintain, repair, reconstruct, relocate or replace any such
improvements.
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2. Ingress and egress over any public or private pedestrian walkways,
or other specifically designated use areas, if any, to inspect,
without any obligation do so, any Parcel to ascertain whether such
Parcel, the improvements thereon, and the uses thereof, are in
compliance with the provisions of this Declaration and any
applicable regulatory permits, including the development
approvals issued by Collier County; and, after reasonable notice
and opportunity to cure, to abate and remove any improvement,
thing or condition that may exist thereon in violation of or contrary
to the intent and meaning of this Declaration and any applicable
permits, and to do any other matter required or mandated by any
governmental authority with jurisdiction.

3. For so long as Declarant owns any Parcel for sale or lease in the
ordinary course of business, for ingress, egress and any other
purpose which, in the sole discretion of Declarant, is reasonably
necessary for the sales and marketing activities of Declarant;
provided that such eI ments shall not substantially or materially
1nterfer§§v%ith the reasoriafzi Efﬁ\cvicvelopment and use of any Parcel.

gm\

4. Wlth  respect to the Commercia Pakgel the easements reserved
fpursnanft“wfﬂsubpmagraphs B.1. and B\2. of this Section shall
tenmnaiﬁsup 1Tt iqstga&w : Ce@rtlﬁcates of Occupancy for the
§ Bliﬂdfngé”f:ognpms‘iﬁg %Beé erplal Parcel or the completion of

% @oﬁ@ﬂgctwp, whlcilg is laieré Wll,h frespect to the Condominium
L éls these easemeﬁt@ w1fI 1ermnihte upon recording of the

d by Section 718.104(4)(e),

p étion of construction,

wh hegln: is later. The termihgtw n of the easements shall be

automatfc qpop“@ce‘ TENCEOf 'the termination event, and shall not

require the- récﬁbidmg SE'E ‘any “document within the Public Records
of Collier County, Florida. However, Declarant hereby covenants
for itself, its successors and assigns, to fully cooperate with any

Owner, any lender or Title Insurance Company and do all acts

required by either to confirm the termination of the easements.

Termination of these easements shall not adversely affect in any

manner any other rights or easements accorded Declarant in this

Declaration.

Grant of Easements for the Benefit of Condominium Associations, Unit

Owners and the Hotel Owner: The Declarant hereby grants and creates in

favor of all Condominium Associations and Condominium Unit Owners
and the Hotel Owner and their families, guests, contractors, agents, tenants
and their successors and assigns, the following permanent, non-exclusive
easements under, over, upon, across and through the Mixed-Use Property,
subject to reasonable regulation of the use of the easements, it being the
intent of this Section to create, grant or otherwise establish all easements
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necessary to create a condominium under Section 718.104, Florida
Statutes, or any successor thereto:

1.

3.

For pedestrian and vehicular ingress and egress over, across and
through all areas of the driveways, parking lots and parking
garages intended and designated for general pedestrian and
vehicular use, and for pedestrian ingress and egress through the
public entrances, service entrances, escalators, paths, walkways,
stairways, lobbies and elevator lobbies located in the Commercial
Parcel that are at any point in time intended and designated for
general pedestrian use, all parts of the Commercial Parcel required
to afford reasonable access from each Condominium Unit and all
parts of the Condominium Parcels and the Hotel Parcel to the
public rights-of-way, and for use in common with the Commercial
Owner, its tenants, invitees and agents, of the facilities and areas
on the Commercial Parcel for the other uses for which the facilities
and other areas m&uﬁended to be used.

,,,,,

For pangkn\ m*ati‘eaS“thﬁm ‘hg:(;\ommercxal Parcel in locations that
the’ g rmercial Owner maS% lesi 1ate in its reasonable discretion
ﬁ‘om tlmc ta time, and that are therwise exclusively reserved

s 9 t\s Océupant pursuant to the terms
‘th the Commercial Owner.

i g‘)@%‘\!&%‘@ﬁs aQMdé egr €s hrou*gh ~ aC¢@§§ Eto and use of and for
p}apement installafi

@alntﬁﬁﬁn%&wd repair of the facilities,

L

ipre ent.feo &ﬁk\ﬁachlne rooms, stalrways air
condltlonmgif m pf:é; éér&»and related equipment,
telecommunications equipment and utility lines, pipes, chases,

conduits, ducts and cables and Condominium Common Elements
located adjacent to the Commercial Parcel, all as shown on the
Building Plans.

For support in and to all structural members, footings, exterior
walls, roof and foundations shown on the Building Plans as located
within the Commercial Parcel and which are necessary for the
support of the improvements on the Condominium Parcels or the
Hotel Parcel; however, nothing herein shall be construed to require
the Commercial Owner to erect or permit the erection of additional
columns, bearing walls or other structures on the Commercial
Parcel for the support of the Condominium Parcels or the Hotel
Parcel beyond those shown on the Building Plans.
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5. For utility service vaults, meters, cables, pipes and conduits,
valves, traps and clean-outs located on the Commercial Parcel as
shown on the Site Plan, through which electric power, gas or other
fuels, cable television, telecommunications, telephone, water,
sewer, and other similar utility services are supplied to the
Condominium Parcels or the Hotel Parcel.

6. For trash and garbage removal, including locating dumpsters and
other containers serving the Condominium Parcels or the Hotel
Parcel.

7. Subject to the terms of any separate written agreement between an

Owner or Occupant and the Commercial Owner, the easements
granted in section II C 1 and 2 above are subject to the rights and
privileges of the Commercial Owner to impose parking charges,
whether by meter or otherwise, and to block off portions of parking
and the Mlxed Use Property for festlvals or other reasons.

; §;¥ \;pm*h*"b \ in:such easements; bicycling is
periglﬁed but only at Decla“f L ‘s discretion. Declarant reserves
the thLtQ impose add1t10nal restrictions on use as Declarant

: erhealth, safety and general

b

Grmtso£Ehsame§gs gfoxﬁ the rjpeﬁté\zgf e Gommercial Owner: The
Declaﬂag@t ilei‘eby grants arid¢ i‘@ates“‘ Pﬁ fh\m;pf the Commercial Owner, its
guests, c@m{actors agents, tent ucggssors and assigns, and the
guests, cfﬁit:aptors agents and t%mmt ofits successors and assigns, the

SubJ ect fofhm rm \hy-séparate written agreement between an
Owner or Occupant and the Commercial Owner, a non-exclusive
easement over, across, through and upon the Condominium Parcels
within the Mixed-Use Property including The Strada, and the Hotel
Parcel for:

a. Access to, ingress and egress through, and use of the
stairways, elevators and elevator shafts within The Strada
or any Condominium Parcel within the Mixed-Use
Property and the Hotel Parcel and the roof and exteriors of
the Buildings in which they are located, for the placement,
installation, maintenance and repair of the facilities,
fixtures and equipment located there which serve the
Commercial Parcel, including, but not limited to,
mechanical rooms, electrical equipment rooms, elevator
rooms, machine rooms, stairways, air conditioning
compressors and related equipment, telecommunications
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equipment and utility lines, pipes, chases, conduits, ducts
and cables as shown on the Building Plans.
Notwithstanding the Commercial Owner’s right to place,
install, maintain and repair all such facilities, fixtures and
equipment at no charge, except as otherwise shown on the
Building Plans, the equipment placed upon the roof of the
Hotel Parcel or the Buildings in which a condominium is
located must first be approved by the Hotel Owner or the
applicable Condominium Association, which approval shall
not be unreasonably withheld or delayed and for which no
charge shall be imposed, so long as there is space and load
capacity available on the roof for such equipment.

b. For support in and to, and maintaining and preserving all,
structural members, footings, exterior walls, roof and
foundations shown on the Building Plans; however, nothing
herein shalLbe construed to require Condominium

ion of aﬁdmonél‘oqlnmns bearing walls or other
¥ fructures for the sup‘pqrt “the Commercial Parcel beyond
those-shown on the Buik{ng\Plans

' fi’i{)gn 5; rcel: for maintenance, repair or
- re@ongistructlonfi)f ﬁn§g {4 ed Facﬂities or Shared Building
I G@mg%ﬁ ents which afe iocéted 'within the Property and for
\~ “which ffie C‘onimermaj Owﬁ\érghas maintenance

bommermal Owner @,’have maintenance responsibility.

\Entpy ;under-this ga@e ent shall be limited to reasonable
hou riﬁidigf anted only to the extent reasonably

necessary for performance of the maintenance, repair or
reconstruction of the Shared Facilities or Shared Building
Components.

2. Notwithstanding anything to the contrary otherwise contained in
this Declaration, the Commercial Owner shall have the right to
finally determine matters pertaining to the easement area.

E. Grant of Easement for the Benefit of the Insurance Committee: The
Insurance Committee is hereby granted a non-exclusive easement over,
under and through the Property in favor of itself; its contractors, sub-
contractors, material men, laborers, agents and assigns for ingress and
egress in order to repair, reconstruct, relocate or replace any improvements
damaged as a result of a casualty, or to otherwise fulfill its responsibilities
as set forth in the Declaration. Entry shall be limited in scope and time
only to that reasonably necessary to restore the improvements pursuant to
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the obligations imposed on the Insurance Committee by Section XI F and
other relevant provisions of this Declaration.

Grant of Easement for the Benefit of the General Public: There shall be a
limited, non-exclusive easement in favor of the general public for
pedestrian and vehicular purposes in those areas of the Mixed-Use
Property designated by Declarant for public access. Skate boarding, roller
blading, roller skating and similar such activities are prohibited within this
Easement; bicycling is permitted but only at Declarant’s reasonable
discretion. Declarant reserves the right, for itself and the Commercial
Owner, to limit the hours during which access to the easement is
permitted, and impose additional reasonable restrictions on use as either
deems necessary to insure the health, safety and general welfare of the
public, or the Owners and Occupants.

Grant of Encroachment Easements: In the event that any improvement
located on one Parcel encroaches upon another, as a result of minor
engineering varianc @a@g }g‘ul&t@of construction, reconstruction, repair,
shifting, settlelg@ «;:QrmOVémeﬁt ef‘*a@ improvement or portion of the
Property, t jy,shall exist a valid easement for minor encroachment and
for the rrialnt,elgance -of same, so long a the ‘minor encroachment exists.
Declarant and the “Owner o “e‘ac‘hﬁParceI n which improvements are
constructed a*tm} or a@mcétgﬁ ®f§fﬁ‘® @;ﬁel line shall have an easement
appurtenalgt tp s;\ich !’a@ce‘i o\fér ;h&f gel hne to and over the adjacent
Parcel, for" {\hg \px:irpoags gf ét ngm@daitmg sany natural movement or
setthngxﬁ“fi my 1mprovemenﬂ§mateé on su&?arcel any encroachment of
such 1nipr§mement due to mlnqgf’%ngmeeaﬁzgg /or construction variances, any
encroac @nk of walls and archﬁé@turai ; ?zfures comprising parts of the

) oveément located on such Parcel, and for
gg1ﬁg notwithstanding, no Owner shall
oachiment resulting from the willful

Thefo
have any easemeit- ﬁ)ﬁan %
misconduct of such Owner.

Grant of Drainage Easements: Declarant hereby reserves, for itself,
governmental agencies, and all Owners, nonexclusive easements for the
natural drainage and established drainage of surface waters over, across,
under, and through all Parcels within The Mercato in accordance with
drainage plans approved by Declarant and/or those public agencies having
jurisdiction thereof. The drainage easement shall include the right, but not
the obligation, of such benefitted parties to enter upon any Parcel to
construct, maintain, and/or repair any drainage ways or facilities identified
on such drainage plans. Any entry under this provision shall be limited to
the extent as is absolutely reasonably necessary to perform the
maintenance or repair of the system, and after completion of the work, the
entity performing the work shall return the Parcel to the condition it was in
prior to the work, to the extent reasonably possible.
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Owners’ Consent to Future Easements: Each Owner of a Parcel, by
acceptance of a deed thereto (whether or not it shall be so expressed in
such deed) is hereby conclusively deemed to have fully agreed with and
consented to all of the provisions set forth in this Section II. Subject to the
terms of any separate written agreement between an Owner or Occupant
and the Commercial Owner, Declarant shall be entitled, without the
consent of any Owner, to grant any such future easements as it determines
are in the best interests of the Property; provided, however, that such
easements shall be limited only to the location, scope and size reasonably
necessary to accomplish the stated purpose of such easement or to comply
with any relevant requirements of the grantee of the easement. By
acceptance of a deed to its Parcel, each Owner appoints Declarant as
attorney in fact of such Owner and its successors, assigns and
representatives, to grant such easements. Each Owner’s acceptance of its
Deed is an acknowledgment that such appointment is a power coupled
with an interest, is irrevocable, and shall not be affected by the disability
of the Owner, or its successors or assigns. The Declarant’s right to grant

future easements%h « ”with respect to each Parcel when the
Certificate of Ocer pancy is 1ssued§ i’ogﬂfh@ improvements constructed on
that Parcefl"\ \ N \

g & e

No Merge ! Ndffwﬂhstanmng the%umon f (1} the fee simple title to the

Propel:ty oi' ATY :@oméﬁ tl%éi*ed{“n ! Iy e?ih?r raal property of Declarant
i 2 easeInents granted by or reserved

with (il) at@y flgh'% title oor } ;uéte est @t
to Deqlm*ap{ Purﬁﬁan{mto I»hf Reclargithn, m gihe intention of Declarant
and such right, title or interest

that thg&zparatlon of such fee's samplegestat

in suchik@aéements shall be maintai egl, éigt}iat a merger shall not take
place w1t§0ﬂ1ﬁ\}e express prior wﬁ‘tte,_ %o ent of Declarant.

No Abandonm@ Nggwnhstapglﬁg any apphcable law, it is the intent of

Declarant that naeaéﬁmﬁtﬁfamed or reserved hereunder shall be deemed
abandoned or terminated merely by disuse or 1ncompat1b1e acts; rather,
that the easements granted hereunder shall continue in full force and effect
unless (i) terminated by a writing, duly acknowledged and recorded,
executed by the Person or Persons entitled to the benefit thereof; or (i1) in
the case of the Owners, terminated by approval of all of the Owners and
certified in a document executed, acknowledged and recorded in the

Public Record of Collier County.

Regulation of Easements: Any easements created by Section II are subject
to the following:

1. The right of the Commercial Owner to impose and enforce
reasonable rules limiting the number of guests, invitees, tenants,
customers, and other persons using the Shared Facilities.
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2. The right of the Commercial Owner to establish and enforce
reasonable rules and regulations pertaining to the use of the Shared
Facilities located within the Commercial Parcel, such as the right
to control the hours of business and the right to limit access to the
Commercial Parcel, and the Shared Facilities therein, during non-
business hours; provided however, nothing herein shall be deemed
to state or imply the Commercial Owner may restrict in full access
to a Parcel, by the Owner thereof, and that Owner’s guests,
invitees, tenants, customers, and other persons using the Parcel.

3. The right of the Commercial Owner to borrow money for the
purpose of making capital improvements to the Shared Facilities
and, in furtherance thereof, to mortgage, pledge or hypothecate any
or all of the Shared Facilities as security for money borrowed or
debts incurred; provided that the rights and easements of the
mortgagee or secured party in any case shall always be subordinate

to the rights and ca.scments of the Owners and Occupants under

at thglr rights in the Shared Facilities.

4. The Q%h f Declarant to no *'ex»e sive use of the Shared Facilities
for thp purposes of sales, 1eas1 romotional displays or exhibits,
faccess gonstruction "1ngrass and gre‘ss for so long as the

§easemmts b@ﬁq\ﬁmgﬁ%@@{ rant are e in effect.

5. ﬁ\rl Lapti dgltyof tiae Colémaerclg,g Owner to plant and replace
itr@és ”‘Shrubs“‘“gféun"tf“é&y T, &%her ‘;tation and landscaping upon
“@?Qart of the Shared F4 '11tiés nd to

limitations, easements and other matters of record affectmg the
Shared Facilities or the Buildings.

8. The right of the Commercial Owner to repair, change, reconstruct,
replace, remove, maintain, or refinish any improvements on or in
the Shared Facilities or Shared Building Components.

9. The right of any Owner to mortgage, pledge or hypothecate its
interest in its Parcel or Unit (including the title to any Shared
Facilities or Shared Building Components therein) in order to
finance the purchase of or make improvements to the Parcel or
Unit, without the consent of any other party, provided that the
rights of any mortgagee or secured party are subject and
subordinate to the rights of the Owners or Occupants under this
Declaration, including their rights in the Shared Facilities or
Shared Building Components.
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Condominium Associations’ Rights if Commercial Owner Fails to Maintain Shared
Facilities, Parking Areas or Landscape Areas; The Strada Condominium Association’s
Rights and The Hotel Owner’s Rights if Commercial Owner Fails to Maintain Shared
Building Components; Commercial Owner’s Rights if The Residences or The Strada
Condominium Associations Fail to Maintain Landscaping on their Condominium Parcel,
Shared Building Components and Exterior Appearance of Buildings; Commercial
Owner’s Rights if The Hotel Owner fails to Maintain Landscaping, Other Improvements
or General Appearance of Hotel Parcel; The Hotel Owner’s Rights if Commercial Qwner
Fails to Maintain Landscaping, Parking Areas or Shared Facilities on the Commercial
Parcel; Costs to be a Lien Against Property.

A. Condominium Associations’ Rights if Commercial Qwner Fails to

Maintain Shared Facilities, Parking Areas or Landscape Areas: Should
the Commercial Owner fail to maintain the Shared Facilities, parking
areas, landscape areas or exterior appearance of the Buildings for which
the Commercial Owner is responsible, after reasonable notice and
opportunity to cure, 'the Condominium Associations, or any of them, may
enter onto the Comnmie &*@l%“?ﬁr@ﬂamamtam repair or reconstruct such
1mprovement§{§ £ te-condition reqﬁfrﬁ(} by the provisions of Section V A
of this Declm@hon Each Assoc1at16m§rt§“ gents or employees, is hereby
grantedgan easementwfar ingress and egress qver any public or private
pedestrian Walkfﬁvaysz or. other sp§c1ﬁcg}¥51 gnated public use areas, if any,
the Shared Faei‘ilf\nes p\‘ax ﬁiﬁg i5; tard (;apé areas or exterior portions of
the Bﬁlldmgs for which the Q%ﬁ mm é:c"ai @wner is responsible, and the
portloinmﬁtha Qommerciai %rcel cx)nil guws thereto, to inspect, at their
¢ of/to inspect, such areas to
1 th with: hﬁ provisions of this
Declaratid ;-and, after reasonable. “n@t;cg nd opportunity to cure, to abate
any deficieng e'\h«{he mamtenance»q@uch property. Entry under this
easement shal“lj)e le““tgd Jofeasona ble hours, except in instances of
emergency, and granteﬁ iny o-the extent reasonably necessary for
performance of the inspection, maintenance, repair or reconstruction of
such improvements, and is subject to the terms of any separate written
agreement between an Owner or Occupant and the Commercial Owner.

B. A Condominium Association’s Right and The Hotel Owner’s Rights if
Commercial Owner Fails to Maintain Shared Building Components:
Should the Commercial Owner fail to maintain the Shared Building
Components, after reasonable notice and opportunity to cure, a
Condominium Association or The Hotel Owner in the Building where
such Shared Building Components are located may enter onto the
Commercial Parcel to maintain, repair or reconstruct Shared Building
Components to the condition required by this Declaration. The Strada
Condominium Association and The Hotel Owner, their agents or
employees, are hereby granted an easement for ingress and egress over
any public or private pedestrian walkways, or other specific designated
public use areas, if any, the Shared Building Components and portions of
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the Commercial Parcel contiguous thereto, to inspect, at their sole risk and
expense, without any obligation to inspect, such areas to ascertain whether
they are in compliance with the provisions of Section VA of this
Declaration, and, after reasonable notice and opportunity to cure, to abate
any deficiency in the maintenance of such property. Entry under this
easement shall be limited to reasonable hours and granted only to the
extent reasonably necessary for performance of the inspection,
maintenance, repair or reconstruction of such improvements.

Commercial Owner’s Rights if The Residences or The Strada
Condominium Associations Fail to Maintain Landscaping on their
Condominium Parcel, Shared Building Components and Exterior
Appearance of Buildings: Should either The Residences at Mercato
Condominium Association or The Strada Condominium Association fail
to maintain the Shared Building Components for which they have the duty
to maintain, landscaping or exterior appearance of the portions of the
Buildings subject to Condominium Declarations, after reasonable notice
and opportunity toc ’

e@hg (Ewgamegcml Owner may enter onto the
Condominiym-Parce to maif n,\ \lr or reconstruct such improvements
to the condlglé“n-”requlred in Section™V Ab this Declaration. The
Commey“mal ﬁwner it agents or employees, are hereby granted an

easement f@r mg“réésmn ess oWer an pubhc or private pedestrian
: %p;u’bhc use areas, if any, the

walkways orotgeg, spe\m{m ‘
landsc%apmgg and e&tguir poért Qo%is‘ ch Bulldmgs and those portions of
It h;éu sole nsk and expense,

the mainten: E‘“&f such property. .k ry under this easement shall be
limited to reasailatgg T;;Qm*s d grén d*only to the extent reasonably
necessary for performance-of the ifispection, maintenance, repair or
reconstruction of such improvements.

Commercial Owner’s Rights if The Hotel Owner Fails to Maintain
Landscaping, Shared Building Components, Improvements or General
Appearance of Hotel Parcel: Should The Hotel Owner fail to maintain the
Shared Building Components for which it has the duty to maintain, or the
landscaping, general appearance and all other improvements of the Hotel
Parcel, after reasonable notice and opportunity to cure, the Commercial
Owner, may enter onto the Hotel Parcel to maintain, repair or reconstruct
the landscaping, general appearance and all other improvements of the
Hotel Parcel to the condition required by this Declaration. The
Commercial Owner, its agents and employees, are hereby granted an
easement for ingress and egress over any public or private pedestrian
walkways, or other specific designated public use areas, if any, and all
other areas of the Hotel Parcel, to inspect, without any obligation to
inspect, such areas to ascertain whether they are in compliance with the
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provisions of Section V A of this Declaration, and, after reasonable notice
and opportunity to cure, to abate any deficiency in the maintenance of
such property. Entry under this easement shall be limited to reasonable
hours and granted only to the extent reasonably necessary for performance
of the inspection, maintenance, repair or reconstruction of such
improvements.

The Hotel Owner’s Rights if Commercial Owner Fails to Maintain
Landscaping, Parking Areas or Shared Facilities on the Commercial
Parcel: Should the Commercial Owner fail to maintain the landscape
areas, parking areas or Shared Facilities located on the Commercial Parcel,
or exterior appearance of the Buildings for which the Commercial Owner
is responsible, after reasonable notice and opportunity to cure, The Hotel
Owner may enter onto the Commercial Parcel to maintain, repair or
reconstruct such improvements to the condition required by this
Declaration. The Hotel Owner, its agents and employees, are hereby
granted an easement for ingress and egress over any public or private
pedestrian walkway. Dgsgt{lég r specific designated public use areas, if any,
landscaping, S@%IZ%GF&GNIGS“ rimg reas and those portions of the
Commercrag ﬁwtel contiguous ther spect without any obligation
to 1nspe¢t sucbweasw ascertain whether they are in compliance with the
prov1510ns ﬁf Sﬁttltm V Aof th”isﬁiDecl:r\qtlon! and, after notice and
oppoxt’umty tocures tﬁi\aha&agy\@?ﬁ a;my in the maintenance of such
propetty Enfry uﬁldgr this ea ém%rit iall be limited to and granted only to
’ for ﬁ\ergformamﬁ,.,e of the inspection,
mamtén;a‘h@e repair or reconstmctlon?ciwfs Amprovements, and is
sub]ect{ hc terms of any separat Wntte@ agreement between an Owner
or Occup@t&nd the Commercial @wpé{ ’

Costs to be a Lrén Aﬁamst«Pmbert‘y Should any Owner fail to cure any
defect in maintenande of tﬁe i\omﬁ’ns of the Property for which it is
responsible, after reasonable notice and opportunity to cure, the
Commercial Owner, The Hotel Owner, The Residences at Mercato
Condominium Association or The Strada Condominium Association
exercising its rights under this Section, shall have a right to a lien against
the offending Owner’s Parcel for the costs incurred in curing the
deficiency. Such lien shall be a Special Assessment against the Parcel of
the offending Owner and shall be perfected and enforced as provided in
Section X of this Declaration.

Successor to The Hotel Owner. Should the Hotel Parcel become subject
to the condominium form of ownership, the rights and obligations given
and imposed upon the Hotel Owner pursuant to this Section III shall pass
automatically to the Condominium Association created to maintain and
operate the Hotel Parcel.
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Iv. Unified Plan of Development; Responsibility for Maintenance of Landscaping, Including

Fountains, Parking Areas, Roadways, and Pedestrian Walkway System; Architectural

Control Committee; Amendment to Unified Plan of Development.

A.

Unified Plan of Development: The development of The Mercato is in
accordance with a unified plan of development, and its success relies on
unity of landscaping design, exterior building appearance and parking
areas. Therefore, the Declarant and all future Owners within The Mercato
commit to maintaining the landscaping, exterior building appearance and
parking areas in accordance with the unified plan, to be modified only as
permitted by this Declaration.

Responsibility for Maintenance of Landscaping, Including Fountains,
Parking Areas, Roadways, and Pedestrian Walkway System. Landscaping
and parking areas located within lands or parcel subject to the
Declarations of Condominium shall be maintained by the respective
Condominium Associations. All other landscaping, including fountains,
e%ir W\Q?vg%ysayd pedestrian walkway system shall
e ‘fﬁ”“rﬁe?eﬁlx@wme{, the expense of which shall be a
RN

\

ctur, | Committeeiand Votes. \ There is hereby established
the Architectural. Contro] Committee.. The Architectural Control

4 N

Commtitteg’ ‘slg’*(all\ig‘%vg ?Dlﬁ’ {Z)?;Eér@é@w}lo §§1all be the president of The

Strada Condomintum Assoiation, the president of The Residences at
Mercag%@gﬁﬁﬁmini“ﬁm%s”s“éc@tioﬁ;““‘g‘ﬁ“b eer of The Hotel Owner and a
representative of the Commercial.Owner. -The Strada Condominium
Associa%féi\ﬁ%{fﬁhe Residences at Mercatd-€ondominium Association, and
The Hotel Qwner shall have one (1) ¥ot¢ éach, and the Commercial
Owner shall have four-(4) votes, Each'Member of the Architectural
Control Comm1t’tee§i}§§1 Ha right to cast votes on all matters on
which the Committee has authority to act regardless of interests that
member may represent and the matter under consideration. All decisions
require a majority of seven (7) votes; in the event that any vote of the
Committee results in a tie, the status quo shall be maintained. Should the
Commercial Owner convey or lease any Parcel or Unit it may, but is under
no obligation to, assign or delegate any voting or membership rights it
may have in the Architectural Control Committee, either in whole or
fractionally. Should such assignment or delegation occur, membership
shall increase accordingly but such new member shall be entitled to cast
votes only as specifically assigned or delegated, including a fractional
vote. In no event shall there be more than 7 votes.

Authority. The Unified Plan of Development for The Mercato provides
that Declarant shall create an entity whose functions shall include
provision for the perpetual maintenance of common facilities and open
spaces in The Mercato and responsibility for the operation, maintenance
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and management of the Surface Water Management Systems and
Preserves serving The Mercato. The Declarant has delegated certain
obligations and established certain rights with respect to the foregoing in
this Declaration, and the Architectural Control Committee is created and
established as the entity to perform these functions as well as to determine
and adjudicate all matters and disputes regarding common facilities and
open spaces.in The Mercato, including but not limited to landscaping,
parking areas, Preserves, roadways, pedestrian walkway systems, exterior
building appearances and Shared Facilities within The Mercato and the
Surface Water Management System. The Architectural Control
Committee, may, in its discretion, delegate or assign such authority, in
whole or in part, to a property owners’ association or similar entity
established by the Architectural Control Committee.

Amendment to Unified Plan of Development: Should any of the
Condominium Associations or the Commercial Owner or the Hotel Owner
desire to modify the landsaaplng, exterior building appearance or parking
areas located wit its Par cél, or shquld any Condominium Unit Owner
(excluding a Condom nlummtTmi QWmemn The Residences at Mercato)
desire to mca%d&fy the exterior surface of any window coverings visible
from the outslde -of-any Unit, the Owne sha 11 present the proposed plans
for the mod‘lﬁcﬁﬁom to the Archfgectura Control Committee for review
and approva«F - ter: ;oﬁxmeTﬂjsugpmg exterior building
appeatanczfé of pai;g{(iﬁg éxre\p§ 1§ d Wlth(}llt the approval of the
Archlgectly%al a(;lﬁgn‘t»x:OleCQmmw ftee. ]3%?1 tée e\#@ni of unapproved alterations,
the Coqninbrmal Owner may take actnon te store the landscaping,
extenoﬁ’ﬁﬁﬂdmg appearance orm;g kmg ?Qa to the condition that existed
prior to th\@ilﬁqpproved alteratlon,“‘an reby granted an easement to
enter upon\lg\e the} whereon unap&fg /ed alterations have been made, for
the purpose oﬁ{estéﬂ;mg :the affect ,fa”fea The costs for restoring the
affected area shall be colléctable as a Special Assessment against the
offending Owner, in accordance with the provisions of Section VIII

hereof.

Maintenance of Parcels, Standard of Care Imposed; No Nuisances; Powers and Duties of

the Commercial Owner with Respect to the Shared Facilities; Standard of Care Imposed,
Release of Liability and Indemnification; Duty Established; Costs to be Shared Expenses;

Non-Abatement of Obligation to Pay Shared Expenses; Commercial Owner Authorized

to Hire Manager.

A.

Maintenance of Parcels, Standard of Care Imposed: Responsibility for
maintaining, repairing, replacing and insuring Condominium Parcels is as
provided for in the Condominium Act and the Declarations of
Condominium. Each Owner is responsible for maintaining, repairing and
replacing all parts of the Parcel it owns or operates that are not part of the
Shared Facilities, and all fixtures and equipment that serve only its Parcel,
including but not limited to heating, ventilating and air conditioning
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equipment, plumbing fixtures and connections thereto, and electric panels,
outlets and wiring, whether located in Buildings or not and whether or not
located on its Parcel. Each Owner shall maintain its Parcel in first class
condition.

No Nuisance: No Owner shall cause or allow noxious odor, noise or
vibration to emanate from its Parcel or the Shared Facilities which
unreasonably damages or disturbs the occupancy or use of any other
Parcel or the enjoyment of any Shared Facility. All activities by any
Owner, Occupant, or user of a Parcel must be reasonable, and must be
conducted in such a manner as to minimize or prevent interference with
the rights of others. It is understood and accepted, however, that there will
be noise, odors or vibrations emanating from grocery stores, restaurants,
bars, retail stores or other businesses located upon one or more Parcels.
Portions of the Commercial Parcel will be occupied by tenants engaged in
the food, beverage and entertainment industry and that these businesses
may operate well into thqm@vening including after midnight.

,,,,,

proximity to, rﬁ§ ant“s;”"bars etail s
operate at, un; ﬁlly late or early ho st U% V01dably, such Condominium
Units and the/ Hetel -Parcel will be expo 0 noise, odors, activities and
lights aSSOQiatecf with liv ehtertaipment ookmg and other business
related actfymﬁs\both:i@t@ *I;al}ﬂ\\ 4 bt{t”%he Bulldlngs These noises and
odors shali nqt be de@néed abjectio x%ab‘ ¢ orz a nulsance

i i %,

1
%\M

Powers and ﬁuhes ofthe Co

rﬁs@ercwi Dw@gwnb Respect to the Shared

1. Ope\r}%c “mau;tam, mpg;r 1 lace and otherwise manage all the
Shared Faml:il%sw rﬂaé rdatice with the provisions of this
Declaration, except ‘those that may be expressly required herein to
be maintained, repaired or replaced by the Owner of the Parcel in
which they are located, or the Condominium Associations.

2. Clean, or cause the Shared Facilities to be cleaned, on a regular
basis in accordance with the standards of first class business
facilities, and to perform or cause to be performed other customary
and necessary janitorial services.

3. Obtain, for the benefit of the Owners, and provide for distribution
through the Shared Facilities, all commonly metered water,
sanitary sewage, trash removal, and other utility services for the
Buildings designed for common provision and metering services,
and provide for distribution through the Buildings, the Commercial
Parcel and the Shared Facilities, of all utility services, as
necessary, to be metered as determined in the Building Plans.
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4. Take whatever other actions the Commercial Owner reasonably
deems necessary or advisable with respect to the operation,
maintenance, repair and replacements of the Shared Facilities as
may be permitted or required under this Declaration or by law.

Standard of Care Imposed, Release of Liability and Indemnification: The
Commercial Owner shall make a good faith effort to provide the services

described above with regard to Shared Facilities and with respect to the
Shared Building Components hereafter described at appropriate levels
comparable with practices in other similar mixed-use commercial and
residential developments, subject to the Commercial Owner’s reasonable
discretion, and subject to possible temporary interruptions due to
necessary repairs, alterations or improvements of the Shared Facilities and
Shared Building Components, or due to strikes or other labor disputes,
hurricanes or other severe weather, fire, flood, explosion, civil
disturbances, war, acts, proceedings or regulations of any governmental
authority, rationing, 1ntegggptlon of transportation, or any other similar
cause not the fault o

Commercmlg@m iner. Qb mercial Owner has contracted
with reputa@le irms with expenenc mﬁﬂe\;lature of the work to be
performéd tqmamtafm, repair, replace pravide services and use of the
Shared/ ’Facﬂltles and, Shared?tul@mg Ce mp‘Qnents the Commercial

Ownef w111 bedeer ¥ to, h%ygag@iasénab‘ly and completely fulfilled
and miet th§E sian\aarq oﬁ cére i'ngﬂs% 5' tEns Declaratlon Except as may
be lmg1ted or EQ{}&HIQ@E(}‘): parate wnt;mggreement between an

Ownet ¢ gf‘ @ccupant  and the C;mmer%;lal ner, all Owners and
Occupa{xts, ‘for themselves, theu‘r i«,@nahts “17ertees guests and customers do
hereby ge\i}@rally and uncondltlonaily ¢lease the Commercial Owner and
its afﬁhates\employees representatl\‘v‘sﬁ'§ successors and assigns from any
and all losses; \damagg‘s injuy pc;rsons or property of any kind or
nature arising out oﬁtﬁé ‘perforr afice by the Commercial Owner of its
duties with respect to the Shared Facilities and Shared Building
Components, so long as the Standard of Care has been met.

Duty Established: In planning, budgeting, providing services and carrying
out the duties it may have with respect to the Shared Facilities and the
Shared Building Components located within the Condominium Parcels
and the Hotel Parcel, the Commercial Owner owes a duty to the
Condominium Unit Owners, Hotel Owner and to the Condominium
Associations to provide such services in accordance with the Standard of
Care referenced in Section V D hereof.

Costs to Be Shared Expenses: Costs and expenses properly incurred by
the Commercial Owner in performing its duties under this Section with
respect to the Shared Facilities and Shared Building Components for
which it is responsible shall be Shared Expenses.
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Non-Abatement of Obligation to pay Shared Expenses: The obligation of
the Owners to pay Assessments does not abate because of any interruption
in the availability of any utility or service, or interruption in the use of the
Shared Facilities or Shared Building Components, or the failure of the
Commercial Owner to restore service, as long as the Commercial Owner
pursues restoration of services and takes actions with reasonable due
diligence that are properly intended to restore service and use of the
Shared Facilities and Shared Building Components.

Commercial Owner Authorized to Hire Manager: The Commercial
Owner may contract or hire a Manager to perform the obligations of the
Commercial Owner under this Section or any other Section of this
Declaration which imposes responsibilities on the Commercial Owner.
The Commercial Owner shall be responsible for the costs and expenses of
the Manager, which shall be reimbursed to the Commercial Owner as a
Shared Expense in accordance with the remaining provisions of this
Declaration.

%lomimum Association to Share in

Maintaining Certain Shapéd E"ufldmg Components:Cor nercial Owner to Share Costs of

Roof Repair and ReplaéemcmﬂAmhuect al Control Qo ittee to Settle Certain

Disputes.

A.

| rdominium Association to

: uilding Components: The
Comnlearelaf‘@wner §ha”11 be ré§ponsrf) é fe f@he maintenance, repair and
replacem”en\ of Shared Building! ‘omponents. However, this

responsi r”lityx,,\does not include € fe‘\@ﬁ s-and related equipment, stairs and
stairwells, W‘\Qm and exterior port19n’s~‘@{ h¢ Buildings (i) in which a
Condomini ﬁi’layg b&l@cated a%f \}v\};uch are a part of those
Condomlmums or«\(fj éwhic\}ﬁr part of the Hotel Parcel. Such excepted
Shared Building Components shall be maintained by the applicable
Condominium Associations or the Hotel Owner as to the Buildings in
which they are located. The Condominium Association and the Hotel
Owner shall have reasonable discretion, but not unfettered discretion, in
determining when the roof or other Shared Building Components for
which it has responsibility shall be repaired or replaced, subject to
resolution of any dispute by the Architectural Control Committee. The
Commercial Owner shall have reasonable discretion, but not unfettered
discretion, in determining when Shared Building Components for which it
has responsibility shall be repaired or replaced, subject to resolution of any
dispute by the Architectural Control Committee.

Commercial Owner to Share Costs of Roof Repair and Replacement:
Notwithstanding anything to the contrary otherwise contained herein, the
Commercial Owner shall share in the cost of roof repair, exterior painting
and replacement of the Buildings in which a Condominium or the Hotel
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Parcel is or may be located together with Commercial Property, but not
any other items the Condominium Association or the Hotel Owner
maintains as referenced in Section VI A. The Owners of the Commercial
Parcel shall pay to the applicable Condominium Association or the Hotel
Owner for roof repair and replacement within fifteen (15) days of billing,
as determined in accordance with Section VIII G.

Architectural Control Committee to Settle Certain Disputes: In the event
that the Commercial Owner or the Condominium Association or the
Commercial Owner and the Hotel Owner disputes the other’s
determination that it is necessary to complete the work delegated to it in
Section VI, the dispute shall first be submitted to the Architectural Control
Committee for resolution. The Architectural Control Committee shall
determine whether the party responsible is acting reasonably, in its
determination that the disputed repair or replacement is necessary. If less
than a majority of the Architectural Control Committee agrees that the
work is necessary, the > disputing party may submit that determination to
arbitration as further d é”érﬁbéﬂ\m S@qtlon XIV, with the requlrement that
the arbitrators- s{ia ‘be selected E‘Qm a\ ol of candidates with experience
in managem%eg‘féf bulldlngs ofa mn’ﬂl\ar‘n\at\ure to those within The
Mercath J/

?Foﬁhtains) Parking Areas,

Commercial Owner t:) MamtmmLanﬂsm pi
Roadways and Pedes tnarg Walléw mm

’s I%ight to Assign and Regulate

Use of Parkmg Space

~

)@?A{ing Areas, Roadways and

A.

< ‘.»V‘Roadways and Pedcsﬁma}“i ’Walkways The Commercial
Owner shall\be fespoms}ble f@rjtglem\émtenance of the landscaping
(including fountalns)\,*p’arlfmé : ¢as, Preserves, roadways and pedestrian

walkways which are not appurtenant to the Condominium Units.

Commercial Owner’s Right to Assign and Regulate Use of Parking
Spaces: With respect to all parking spaces not appurtenant to
Condominium Units but subject to the terms of any separate agreement
that may exist between an Owner or Occupant and the Commercial
Owner, the Commercial Owner shall have the right to assign, with or
without consideration, the exclusive use of any parking space to either the
Commercial Owner, any commercial Occupant or tenant, guest or invitee
of the Commercial Owner, or a Condominium Unit Owner, and the
Declarant shall also have the right to establish, amend and enforce rules
and regulations for the use of parking spaces.

Landscaping (Including Fountains) Parking Areas, Roadways and
Pedestrian Walkways Are Shared Facilities: The landscaping (including
fountains), parking areas, Preserves, roadways and pedestrian walkways
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on the Commercial Parcel shall be deemed to be Shared Facilities, and the
Condominium Unit Owners and Condominium Associations and the Hotel
Owner shall be responsible for sharing in the costs of maintaining the
Shared Facilities.

VIII. Covenant to Pay Assessments; Covenant to Pay Insurance Committee Assessments:;
Covenant to Pay Costs and Expenses Incurred Pursuant to the Provisions of Section III of
this Declaration; Creation of Lien; Late Charges and Interest; Liability for Assessments:
Allocation of Assessments.

A. Covenant to Pay Assessments: The Declarant for each Parcel hereby
covenants, and each subsequent Owner of each Parcel by acceptance of a
deed therefor, whether so expressed in the deed or not, is hereby deemed
to have affirmatively covenanted and agreed to pay the following:

L. Capital Improvement Assessments for the costs of Shared
Facilities and Shared Bu11d1ng Components within any new

building, strietur 5 ation or other improvement, not presently
called fo 5r,$h0wri ”In?tiffe @@nldmg Plans, which shall be allocated
as dgtéfmmed by agreemen“t ] the Owners, or if the Owners fail to
afgreej, ﬁy arbitration. Such assessm knts shall be levied by and be
paya’ble@e*&h@ Commerelal Owné However notwithstanding the
forég@m& the € m@@m@%@wa@r has, the ri ight, but not the
obiigﬁtlo}i tcg mak‘e M&/of %&i@aﬁntal Improvements at its cost

wﬁh\ogt assessmment

S

§
%
i

P§ el‘s\‘m the percentages orp; r@‘portxons shown in Table 1 in
Secti 5;7 Hlﬁﬁthl& Deelafgﬁ%n, in amounts anticipated to be
sufﬁc1ent 0. ﬁaym% S ‘a%ed Expenses provide funds for
performance by the ‘Commercial Owner of its duties under
Sections V, VI and VII, and other provisions of this Declaration,
which are performed for the benefit of all Owners, and to improve
and maintain the Shared Facilities and Shared Building
Components as provided herein.

3. Assessments Levied By The Strada Condominium Association and
The Hotel Owner respectively for roof repairs and replacement of
Buildings that contain either The Strada or The Hotel at Mercato,
and Parcels or Units owned by other Owners.

4. Special Assessments. Special Assessments may be levied by the
Commercial Owner upon an Owner for the cost of maintenance,
repair or replacement of the Shared Facilities or Shared Building
Components made necessary by the willful or negligent act of that
Owner, or a person for whom that Owner is responsible and shall
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be paid to the Commercial Owner to the extent insurance proceeds
that may have been actually received by the Commercial Owner
are insufficient to cover the damage, and such Owner shall also be
responsible for payment of any deductible. For the purpose of this
Section, the Commercial Owner is considered to be responsible for
its own employees and agents, and its Occupants, lessees, licensees
and invitees; the Condominium Association is considered to be
responsible for its own employees and agents; the Condominium
Unit Owners are considered responsible for their resident family
members and tenants, and for its and their employees, licensees,
lessees, invitees and guests; and the Hotel Owner is considered
responsible for its own employees and agents and its Occupants,
invitees and guests. A Special Assessment may also be levied in
any other instance authorized and as provided elsewhere in this
Declaration.

Covenant to Pay Insurance Committee Assessments: The Declarant for
each Parcel hereby eavén: "”s%ﬁ@d*ea;ch subsequent Owner of each Parcel
by acceptanee“ fadeed therefor: wﬁethm; so expressed in the deed or not is
hereby deem;e&ﬁ‘“ 0 have afﬁnnatwel?g\m’e anted and agreed, to pay
Reconstrilctw ‘Assessments to the Insurance Committee as may be levied
by the hxsurance*Cbmm e in su*eh c1r‘)cRumsﬁances for such purposes and
amounts and ‘lﬁxszmgh ﬁ‘@p\oﬁe a.?%kamhonzed in and determined
pursuant t@ Sectlom XI H @rﬁ asnd a‘utborlzed elsewhere in this
Declara t’mp\ NQ;t l‘essghan f ity (3¢ ) d@yg & @dvance of the levying of a
Reconsmidtlon Assessment wmten notic shall be sent to all Owners who
would be\ﬁequlred to pay the Assés Seelsl e notice must disclose the
Reconstry t;kioh Assessment’s speci‘fm pg?ﬁ@se Or purposes, the amount
owed by eéql\v?ircel and the da}e o Wh}ch payment is due. Should any
Owner dlSputE\ﬁS sh@rge wath, “Reconstruction Assessment, the Insurance
Committee will convelfe t&he he dlspute and if unable to resolve the
dispute to the satisfaction of the complaining Owner, the dispute shall be
submitted to arbitration pursuant to Section XIV herein.

Covenant to Pay Costs and Expenses Incurred Pursuant to the Provisions
of Section III of this Declaration: The Declarant for each Parcel hereby
covenants, and each subsequent Owner of each Parcel by acceptance of a
deed therefor whether so expressed in the deed or not is hereby deemed to
have affirmatively covenanted and agreed to pay to the Owner to whom
such costs and expenses should be reimbursed, those charges incurred in
accordance with the provisions of Section III of this Declaration.

Creation of Lien: Any Owner with assessment authority in those instances
provided for herein or the Insurance Committee shall have the right to a
lien on each Parcel, enforceable by that Owner or committee, as the case
may be, to secure payment of all Assessments now or hereafter imposed in
accordance with this Declaration. The lien shall also secure payment of
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all late charges and interest on delinquent Assessments, reasonable
attorney’s fees and other costs through any appeals incurred by the Owner
or committee, as the case may be, in connection with the claims relating to
unpaid Assessments.

Late Charges and Interest: If all or any part of any installment of any
Assessment is not paid within ten (10) days after its due date, the Owner
responsible therefor may be required to pay a late charge equal to five
percent (5%) of the unpaid Assessment. If all or any part of any
installation of an Assessment or any other amount due hereunder is not
paid within thirty (30) days after it is due, the Owner responsible therefor
shall owe interest on the unpaid amount from its due date at the highest
lawful rate then applicable to loans of that amount.

Liability for Assessments: Each Assessment, together with interest, costs
and reasonable attorney’s fees through any appeals, shall also be the non-
delegable, personal obl1gat10n of the Owner of record legal title to the
Parcel at the time. whgnmil@;Ags%s‘sment is levied. Subject to the
provisions hereaf %miectmgm@i‘tgaggesi successors-in-title to the Owner
of the Paroe£ §gai‘hst which the Assésii ts were levied shall be jointly

and sevcrally, 1’1able with the Owner fo ent of any unpaid
Assessrhents at! th&t&me title to'the Parcel is fransferred If a Parcel is
owned/ by m@m «‘sl%lam '@m‘éwghg& efmty, the obligation to pay
Assessmetfts is tﬁé chmt aﬁld several eiiigétlom of all Owners. No Owner
may aymd or i‘ge e)ger{ggt fro ersorgal Ellalﬁlﬁlliy for paying Assessments, or
release@r qxcuse the Parcel mt diiine sbzyhlm from the Assessment
liens alfd charges prov1ded for

”\h\«

Allocatlon Assessments:. Th Asswéssments shall be allocated among the
Parcels employing-the' @asi_ / %Ilmptlons set forth herein. Any
reallocation of Assessments as a result of the combination or subdivision
of any Parcel(s) shall be as provided in this Section.

1. Basic Assumptions: The following form the assumptions on which
the methodology for allocation of votes and Assessments is based:

a. It is appropriate to allocate the Assessments for
maintenance of the Shared Facilities on the expected
percentage of use of the Shared Facilities.

b. It is appropriate to base the Assessments for maintenance
of the Shared Building Components on the expected benefit
therefrom.

C. The Commercial Owner may modify the allocation of

Assessments, in order to account for unforeseen changes in
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development plans, or to maintain an equitable system of
Assessment allocation, but no change which would increase
the allocation to the Condominium Parcels for any type of
expense, or for the total expense, by more than five percent
(5%) over the then current allocation shall be made without
written consent of the Condominium Associations.

2. Allocation of Assessments for Shared Facilities: Each Parcel is
hereby allocated the percentage shown in Table 1 as its
proportionate share of the Assessments for Shared Facilities:

Table 1: Allocation of Assessments for Shared Facilities

Commercial Parcel 88%

The Strada, a Condominium 4%

The Res1dences at Mercg ora o1
Condomlnlum \W S

3. Allqg es: 5Slwred Buzldmg Components: Each
PatéeE 1s‘l‘gér§by e ¢éfcentage shown in Table 2 as its
§ p{éhoi@mgt%k ax:e p 1 he A%eésmems for Shared Building
| mponents . S

P
Sy

Table 2Ai: All&: ion: Qf%%mmtgﬁrk ared Building Components for

Bu11d1ng§ A, Wléﬁ { R :jﬁentlal Units of The Strada are
Located

Commercial Parcel 20%

The Strada, a Condominium 80%

Table 2Aii: Allocation of Assessments for Shared Building Components
for Buildings Containing Parking Garage for The Strada

Commercial Parcel | 0%

! While contemplated, there is no obligation by Declarant or successors or assigns to create The
Residences at Mercato or to make this Declaration effective as to the Residential Property except as specifically
provided herein. Until such time as The Residences at Mercato, a Condominium, is created by recording the
Declaration of Condominium in the Public Record of Collier County, Florida, or the Residential Property is
otherwise developed or sold and this Declaration is made binding thereon in which event the Owner of the
Residential Property shall be responsible for the percentage, the Commercial Owner shall be responsible for
payment of allocation of Assessments attributed to The Residences at Mercato herein..
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The Strada, a Condominium 100%

Table 2B: Allocation of Assessments for Shared Building Components
for Buildings in Which The Hotel at Mercato is Located

Commercial Parcel 25%
The Hotel Parcel 75%
4. Combination of Parcels: Should any Parcels be combined for

development or any other purpose, the allocation of Assessments
shall be the sum of the Assessments allocated to each separate
Parcel. -

2 : Gr)ﬁ bmmlum Units may not be
subdamded The effect of thé\g\ﬂ"ba vision of a Parcel on allocation
<§f A%essment& is degeqdent on'the use permitted for the Parcel.

J A ‘w@ . 2 \‘ \
Sheu»ldamhe C“omr%eﬁmt?@{c ever be|subdivided or subjected to
H N IR i

| the/ ctmdomnglum f Wne; ship, the Commercial Owner and

i the Quiclgﬁwr\gf: thie ‘Qd1v1c}§d§\1§)om@n of the subdivided portion
gqf the - Commercial Parcel shall agre&to a mutually satisfactory
Kea)igcatlon of the Asses§§enjts a“ll@r:ated to the Commercial Parcel
m\\?ﬁm‘agner that does not affe ”“”gl&éﬁ)wner of any other Parcel’s

prob\mgo‘hate share of the“A

IX.

A. Annual Budget. At least thirty (30) days prior to the beginning of each
calendar year, the Commercial Owner shall prepare and distribute to all
Owners a written. detailed estimate (the “Budget”) of the Shared Expenses
anticipated to be incurred during that year for maintenance of the Shared
Facilities and the Shared Building Components. The Budget shall include
provisions for reasonable reserves for capital expenditures and deferred
maintenance (computed by means of a formula based upon the estimated
life and estimated repair and replacement costs) and may (but need not)
include reserves for contingencies. Assessments for Shared Expenses
shall be based on that Budget. If for any reason the Budget and the funds
received from Assessments based on that budget prove inadequate, and
additional sums are needed, written notice of any change in the amount of
the annual Assessment shall be sent to every Owner at least thirty (30)
days prior to the effective date of the change. At the end of any fiscal year
all excess funds over and above the amounts used or required to reserve
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for Shared Expenses shall be retained by the Commercial Owner and used
to reduce the following year’s Assessments. If a Budget for a fiscal year
has not yet been adopted at the beginning of that year, Owners shall
continue to pay installments at the same intervals and in the same amounts
as the most recent previously due installments.

B. Dispute Resolution: In the event that the any Owner disputes the amounts
of an Assessment, the Commercial Owner, committee or other entity by
whom the Assessment was levied shall provide a detailed explanation of
the method used to derive the amount of the Assessment. If the disputing
party is still not satisfied, the matter will be submitted to arbitration under
the provisions of Section XIV.

C. Payment Schedule: Assessments for Shared Expenses shall be payable in
quarterly installments, in advance, due on the first day of each calendar
quarter. Capital Improvement, Reconstruction and Special Assessments
shall be due within thirty (30) days after notice of the Assessments is duly
given, except as ma}: eg‘etkgewgw1§eﬁpec1ﬁcally provided in this
Declaration %{mtwe of the- %sﬁgs;&m\ent

e

the respectlve C@nd@mlmum sprpportlo‘ ate‘ashare of the Assessment for
: &g@ allc}cate that Assessment among

the andofﬁnﬁlu}fg Ugnts in ac rQa % the Condominium

Declaxgau 1S, | gqn mc s&me p@r@gntag% oﬁ prbgostlon as the allocated

undxwgicd \)Wﬂershlb ”Si’iare% é“f*‘tbc céﬁ@i‘ﬁo *@;ltements of the Condominium

shall colle f tl:ac Qondomlnlum Un;tnﬂw ers’ shares of the Assessments
and remit then &) th@@amercla O‘%‘mer along with a roster of all

Condominium Unit. OR m lent }fylhg any Owner who has failed to pay
its Assessment share. Should the Condominium Associations fail to
undertake their respective responsibility to collect the Assessments, the
Commercial Owner may take such reasonable steps as are necessary to
assess and collect the assessments, and any costs incurred by the
Commercial Owner in so doing shall be assessed against the
Condominium Association as a Special Assessment payable as provided
herein.

X. Remedies for Default; Foreclosure of Lien; Curing of Default; Cumulative Remedies;
Subordination of Lien to First Mortgages; Estoppel Information.

A. Remedies for Default: Any Assessments which are not paid when due
shall be delinquent. Any Assessment delinquent for more than ten (10)
days shall incur a late charge imposed and as determined by the assessing
authority, not to exceed five percent (5%) of the delinquent assessment or
the highest amount allowed by law, whichever is less. The Commercial
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Owner, committee or other entity, which has imposed the assessment,
shall cause a notice of delinquency to be given to any Owner or other
party who has not paid within ten (10) days following the due date. If the
Assessment has not been paid within thirty (30) days of the notice of
delinquency, a lien as herein provided for shall attach and in addition the
lien shall secure the late charge, interest on the amount of the Assessment
itself at the maximum allowable rate by law from the date the Assessment
was first due and payable, all costs of collection, reasonable attorney’s
fees actually incurred, and any other amounts provided or permitted by
law. No action shall be brought to foreclose any Assessment lien herein
unless at least thirty (30) days after the notice of delinquency or similar
type document, a Claim of Lien is recorded in the Public Records of
Collier County Florida, and a Notice of Claim of Lien is deposited in the
United States Mail, certified or registered, postage prepaid, addressed to
the Defaulting Owner. To be valid, a Claim of Lien must include the legal
description of the Parcel, the name of the record Owner, the amount
claimed (which may mclude 1amte‘charges 1nterest on the unpald

reasonable att, @aeyﬁfeéémancf ;t‘he\ pepses of collection efforts in
connectiorl W} th'the debt secured by Ih\é"”h , and late charges), and the
name anﬂ address 0f1he claimant; and | st\be 51gned and acknowledged
: ut nt éf the

F orec]éosure Osf Llen

i £ 1 \ \a w , J\W
I. Jﬂ the event the 7 Assessment rémam - npald after sixty (60) days

‘fm;n\the date when due and 50 lof g;«as the relevant procedures of

S Qiion X A are compheé%ﬁh ‘the Commercial Owner,

ft?é& or entity 1mpos1 / ev\,‘Assessment may institute suit to
collect\sil 1 %{i;oamSjQr “for éclose its lien. Each Owner, by his
or her accé“ptéﬁ ce of th \E deed to a parcel, vests in the Commercial
Owner, committee or entity imposing the assessment, the right and
power to bring all actions against him or her personally for the
collection of such charges as a debt or to foreclose the aforesaid
lien in the same manner as a mortgage lien may be foreclosed in
Florida. The lien for Assessments provided for in this Section
shall be in favor of the Commercial Owner, committee or entity

imposing the Assessment.

2. In the event a Reconstruction Assessment is levied and it is
necessary to foreclose the lien, the funds from the sale of the
Parcel shall be held in trust by the Insurance Committee and shall
be used to complete the reconstruction obligations of the Owner of
the Parcel foreclosed. In the event there are not sufficient proceeds
from the sale to complete the reconstruction required pursuant to
this Declaration, the new Owner of the Parcel foreclosed shall be
under an obligation to complete the reconstruction as required by
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this Declaration. In the event the new Owner fails to fulfill his
obligations in that regard, the other Owners shall have the same
enforcement rights as provided for under Section III, with respect
to maintenance of Parcels, except that such enforcement rights
shall also apply with respect to the reconstruction required on the
Parcel foreclosed, including the right to assess the Parcel for the
cost of the work.

C. Curing of Default. Upon the timely cure of any default for which a Claim
of Lien was recorded by the Commercial Owner, committee or entity
imposing the assessment, an officer thereof shall record an appropriate
Release of Lien.

D. Cumulative Remedies: The liens and the rights of foreclosure and sale
hereunder shall be in addition to, and not substitute for, all other rights and
remedies the Commercial Owner, committee or entity imposing the
Assessment, and other Owners and their assigns may have hereunder and
under law, 1ncludm%” it to,rec

E. Subordinat \ﬁﬁ e Li irst Mdrtpages: Priority of Lien to Lease:
The lien to see’ure  payment of Asses%ts\guthonzed and provided for in
this Declarailomsha@ bé”subbrdmate to the lien of a bona fide mortgage(s)
created in gomL faith-an ‘f@( V@h;@&ﬁd ;:eqorded before the Notice of
Claim, of I,,geri 1s¥ec%§r§pd\(§ nér&} QgrQed Mortgage”) A lease of a
Parcelg@].iigqrdmatea ar;d Ingfeglor to \? Clal%og Lien, regardless of when
the lea*se \X&as“‘e)tecuf\e “““‘ex‘cebtu;lg oiﬁ«y Sug ases that may exist between

the Coﬁmier\mal Owner and a te:: ant ain or which a memorandum of
lease or Elniﬂgr document has béen, r d'in the Public Records of
Collier Count ty »Florida, prior to the % of Lien. A mortgagee in
possession, a r@eemérksampmchasé @f\aﬁ foreclosure sale, or a mortgagee
that has acquired tvftléfa‘_. d%eé%h%heu of foreclosure, and all persons
claiming by, through or under any of them, shall hold title subject to the

liability and lien of any Assessments or charge.

F. Estoppel Information: Within fifteen (15) days after receipt of a written
request from an Owner, or a prospective purchaser including prospective
purchasers or mortgage lenders of Condominium Units, the Commercial
Owner, any entity or other Owner who has assessment authority shall
provide upon reasonable charge for doing so, written certification
(commonly referred to as an “estoppel letter”) to the person making the
request, stating whether all Assessments and other monies owed by the
Owner with respect to the Parcel have been paid.

XI. Owners’ Responsibility to Insure Property; Commercial Owner’s Responsibility to Insure
Against Liabilities; Insurance Committee Established:; Responsibility to Reconstruct in
the Event of Casualty; Effect of Decision not to Reconstruct; Insurance Committee
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Enforcement Rights; Repair and Reconstruction Procedures; Reconstruction Assessments

Authorized; Distribution of Excess Insurance Proceeds.

A.

Owners’ Responsibility to Insure Property: Each Condominium Unit
Owner shall insure his individual Unit and each Condominium
Association shall insure the Association’s Property in accordance with the
Declarations of Condominium and Florida law. The Hotel Owner shall
insure the Hotel Parcel, and all Owners shall insure the Parcel or Unit
owned by such Owner. The Commercial Owner shall insure the
Commercial Parcel and the Shared Facilities. The Owner of a Parcel in
which Shared Building Components are located shall insure the Shared
Building Components located within that Parcel. The cost to insure the
Shared Facilities and Shared Building Components shall be borne by the
Owner of the Parcel in which they are located. All policies shall insure
against loss or damage caused by fire, water, lightening, flood, hurricane,
windstorm, hail, explosion, riot, damage from aircraft, collapse, and
smoke damage, and such other risks, casualties and hazards as may from
time to time be cartied by rtgdegat owners of similar buildings, with “all
risk,” extended Q&era’ée vandaitsm _f ma11c1ous mischief endorsements
in an amom val to the full insurab e lacement value thereof
excludmeg thg’cost-of-excavation and o ations. Each Policy shall
prov1de to the exten ﬁ?,?OSSIble Hat proc iegds pald as a result of a casualty
that damages mote tha -~Qn§“ -any: porﬁlon of the Shared Facilities
or Shared Buﬂdl}lg Qorhpg)faeﬁits s‘h@ll\be pald to the Insurance Committee.
If any %s&ehxpfeegé‘ds ‘are pa id 1rectlj[ te an @wner the Owner hereby
agrees | sp‘t:ﬁ are L h Owner shall promptly pay

proceeds are held t;a trust gand ‘

e lzhe Bulldmg, all Owners shall be
named as 1nsureds and,,théegé ‘of such insurance shall be allocated in the
same percentage as if an assessment for Shared Building Components.
Should any Owner fail to cooperate in securing such insurance, the other
Owner shall notify the Insurance Committee and cooperate therewith so
insurance for the Building is obtained and the Insurance Committee may
take all steps necessary to secure payment, including imposing and
foreclosing a lien on the Parcel or Unit owned by the Owner failing to
cooperate and pay for the policy applicable to a Building.

Commercial Qwner’s Responsibility to Insure Against Liabilities: The
Commercial Owner shall maintain comprehensive general liability
insurance against claims for personal injury, death or property damage
occurring upon, in or about the Shared Facilities, and on, in or about the
streets, sidewalks and passageways within and adjoining the Commercial
Parcel. In no event shall the comprehensive general liability insurance
afford protection in amounts less than $1,000,000.00 in respect to any
occurrence regarding personal injury including death and less than
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$100,000.00 in respect to property damage, and an excess policy in a
minimum amount of $5,000,000.00 (or greater, if required by separate
written agreement between the Commercial Owner and an Owner or
Occupant) shall also be maintained, and shall include all parties with an
interest in the Shared Facilities as additional insureds. The Policy shall
include provisions that it cannot be cancelled except upon forty-five (45)
days written notice to the Commercial Owner, the Hotel Owner and the
Condominium Associations, except that cancellation for non-payment of
premiums need only require ten (10) days notice. Failure to maintain the
liability insurance required herein shall be a breach of the Commercial
Owner’s duty to the Owners.

General Requirements. All insurance policies required by this Declaration
shall be obtained from and provided by companies authorized to insure in
Florida, having a minimum Standard & Poor's or similar-type rating as
may be established by the Insurance Committee from time-to-time. The
Insurance Committee shall also establish from time-to-time maximum

allowable deductible "aﬁi;l Ejigy@é“tabhsh minimum required coverages in
excess of thosegﬁn%&zldéd” ifi this bé@iaﬁatgon if deemed appropriate in the
Insurance Commiittee's reasonable discretion. Underlying and excess
p011c1es fnayfbewutthzu@d to meet _Tequire mmlmum coverages. Moreover,
in the eVent co%ra*g@s omequu“ei coverage amounts for certain risks are
not reasonabfijmgtamalg 1&&1@@@ ava:ﬂablé insurance market, the
Person haying the/ lelgatlbh to séc@r\msurance may request the
Insuran@e &om@iﬁeﬁﬁ peli i&:e certﬁmxm mr;ce obligations, to permit
ommodation as the Insurance

discretion.

lesser &@‘Verage 11m1ts or to faslmon sbme

Commft\tegmay determine in 1tsz§§as@nc

Insurance\Qommmee Established: There/s hereby established the
Insurance Comﬁutts@ "cenms«t %G{ ‘four (4) members who shall be the
president of The Stréii ngg(iéﬁnmum Association, the president of The
Residences at Mercato Condominium Association, a representative of the
Hotel Owner and a representative of the Commercial Owner.

Members may designate substitutes to act for them at specific meetings. In
addition to the other responsibilities delegated to the Insurance Committee
in this Declaration, the Committee will have the responsibility for
receiving, managing, disbursing and accounting for any proceeds of
insurance paid as a result of a casualty which damages more than one
Parcel. Proceeds paid as a result of a casualty that only damages
Condominium Units within one Condominium shall be received,
managed, disbursed and accounted for in accordance with the
Condominium Act and the Declarations of Condominium. All decisions
on matters before the Insurance Committee shall require a majority of the
seven (7) votes provided for herein. The Strada Condominium
Association, The Residences at Mercato Condominium Association and
the Hotel Owner shall have one (1) vote each, and the Commercial Owner
shall have four (4) votes. Each member shall have the right to cast votes
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on all matters on which the Committee has authority to act regardless of
interests that the member may represent and the matter under
consideration. In the event that any vote of the Committee results in a tie,
the status quo shall be maintained. Should the Commercial Owner convey
or lease any Parcel or Unit it may, but is under no obligation to, assign or
delegate any voting or membership rights it may have in the Insurance
Committee either in whole or fractionally. Should such assignments or
delegations occur, membership shall increase accordingly, but such new
members shall be entitled to cast votes only as specifically assigned or
delegated, including a fractional vote. In no event shall there be more than
seven (7) votes.

Responsibility to Reconstruct in the Event of Casualty: The
responsibility to reconstruct in the event of a casualty depends on the
nature of the Parcel affected by the casualty and the extent of damage to
the Parcel.

1. 1z ’N%»apphed to a Condominium Parcel means:
1 ?ﬁg&ﬁarﬁage ‘Tesu%ttmgﬁ@gl a casualty which renders at
ast(twenty-five percent (25%)'of the Units in that condominium
nbt hgb;tabl&ibr at least thlrty (30) days after the casualty, or
fpropertywdamagefﬁvhere athge estim ted\‘ ‘cost of rebuilding in
acco;dan@e Wi wthe\i\ﬁm»}eg lans wﬂl likely exceed the total of
lnwrailce }Srgceeds ﬁi@jlwa\&l e'édpctlbles and any reserves
a M&Qahlaf ar Kpa}rsg ubstantial Daznage” as applied to the
§g}m&nmermal\P“arce:l or %Ee H wi’px%%l means property damage
ting from a casualty: érigefrs at least fifty (50%) of the
g“r;\& leasable square fooﬁage{ ch Parcel unusable or where the
estr §&cost of rebulldlng 1@@ cordance with the Building Plans
will Iik *fy e;xgged thetofa of insurance proceeds, applicable

deductibles ahﬂgany TS srves available for repairs.

2. In the event of a casualty involving less than Substantial Damage,
the Owner shall commence reconstruction within thirty (30) days
of receipt by the Insurance Committee or the party otherwise
receiving same of the insurance proceeds payable as a result of the
casualty. Reconstruction shall substantially comply with the
Building Plans and shall proceed at a diligent pace.

3. In the event of a casualty involving Substantial Damage, the
Owners of the Parcel shall determine whether or not to reconstruct
the damaged facilities. Written notice shall be given to the
Insurance Committee and all Owners, except that notice shall be
given to any applicable Condominium Association instead of
individual Condominium Unit Owners, of the Owner’s intention
concerning reconstruction within thirty (30) days of the casualty.
Failure to give timely notice shall obligate the Owner of the
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affected Parcel to reconstruct in compliance with the Building
Plans. If the Owner determines to reconstruct, all proceeds of
insurance shall be held by the Insurance Committee for use by that
Owner in reconstructing the improvements on the Parcel. If the
Owner determines not to reconstruct, all proceeds of insurance
shall be held by the Insurance Committee for use in fulfilling the
Owner’s obligations as set forth in Section XI F hereof.
Reconstruction shall substantially conform with the Building
Plans, and shall proceed at a diligent pace.

Effect of Decision Not to Reconstruct: If the Commercial Parcel is
damaged in a casualty and the Commercial Owner decides not to
reconstruct, certain rights and obligations arise. If The Strada or The
Hotel Parcel or other Parcel or Unit within the Mixed-Use Property is
damaged in a casualty and the Owners thereof or the applicable
Condominium Associations (under the provisions of the Declaration of
Condominium) decide not . to reconstruct, certain rights arise on behalf of
the Commercial QW ~ ien the Declaration 1s made applicable
to the Residef t@l Popenywan(ﬁf T h@wRQSldences at Mercato is created
and should Ihg Residences at Mercétqﬂo dominium be damaged by a
casualtyﬁand fThe Residences at Mercato Condominium Association
decides not/'to réco%rstruﬁ r’talngrlghth\qnse\on behalf of the
Condomlmuﬁii%\sgemamﬁ* G \ é‘é“er Condominiums within the
Mlxed Usé Ptopeg’ty ‘and the ¢ isal @wrger Those rights are as

on Reconstruct: In the event the
mn’}e{mal Owner dec1des\ao»f toréconstruct, the Insurance
Cofn\r\ﬂ@té@ shall cause the S acilities and Shared Building
Compbﬁentﬁ jithin-thie.Commercial Parcel and the exterior
appearance” a:ndibuﬁd g acade of the portion of the Buildings
owned by the Commercial Owner to be restored to the condition
that existed prior to the casualty. The Commercial Owner shall be
entitled to all insurance proceeds remaining after payment of all
restoration costs and all other liabilities owed as otherwise
provided in this Declaration. In the event the insurance proceeds
are insufficient to fully fund the restoration, the Commercial
Owner shall fully fund the deficit within fifteen (15) days after
notification of the deficit. If the Commercial Owner fails to do so,
a Reconstruction Assessment shall be levied against the
Commercial Owner, and the Insurance Committee shall have a lien
against the Commercial Parcel for the full amount of the
Reconstruction Assessment.

2. A Condominium’s Decision not to Reconstruct: In the event a
Condominium within the Mixed-Use Property or the Hotel Owner
decides not to reconstruct, the Insurance Committee shall cause the
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Shared Facilities and Shared Building Components including the
roof and building fagade within the Condominium Parcel or The
Hotel Parcel, as the case may be, and the swimming pool facilities
and community meeting room facilities located within the
Condominium Parcel to be restored to the condition that existed
prior to the casualty. The Condominium Association or The Hotel
Owner shall be entitled to all insurance proceeds remaining after
payment is deducted for all restoration costs and all other liabilities
owed as otherwise provided in this Declaration. In the event the
insurance proceeds are insufficient to fully fund the restoration, the
applicable Condominium Association or The Hotel Owner shall
fully fund the deficit within fifteen (15) days after notification of
the deficit. If the Condominium Association or The Hotel Owner
fails to do so, a Reconstruction Assessment shall be levied against
the Condominium Association or The Hotel Owner, as the case
may be and the Insurance Committee shall have a lien against the
Condommlum Parcel or the Hotel Parcel for the full amount of the
i Kssessment:-Further, in that event, the
&f‘m I Owner sﬁ“‘lihéwfa freely assignable option to

purchgs;e the CondomlnlumeéT r the Hotel Parcel, for the fair
markef wvalue-of the Parcel as de rmmed by an appraisal as of the
;day aﬁe*f Thé“@asualty, ancﬁ the am unt\of insurance proceeds
i ved-by: “iﬁ“ﬁ:ﬁ? If@e Commlttee (which will be used

H 4 ‘ﬁ
s A3

ﬁxt t 'gequlreé by this Declaratlon and to

dé@ﬂes to exercise its optlo“hgf §;h | give notice to the
Coﬁd\cﬁ”r;ammm Association- m;jhc Hotel Owner, as the case may be,
w1th1n‘mnefy§(90) days s.0f receiving written notice from the
applicable ‘Condonti {um‘Assomatlon or the Hotel Owner of its
intent not to reconstruct; otherwise, the Condominium Association
or the Hotel Owner, as the case may be, shall be entitled to place
the applicable Condominium Parcel or the Hotel Parcel on the
open market. If the option is exercised by giving written notice to
the Owner of the affected Parcel, closing shall be held within forty-
five (45) days thereafter. The purchase price shall be paid in cash,
and closing costs shall be allocated as customarily done in Collier
County, Florida. Until sold, the Owners and Condominium
Associations shall continue to be responsible for all obligations
imposed on them and their owned Parcels pursuant to this
Declaration.

The Residence’s Decision not to Reconstruct. In the event the
Residences decides not to reconstruct, the Insurance Committee, at
the direction of the Commercial Owner shall either (i) cause the
buildings to be restored to the condition that existed prior to the
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casualty, or (i1) demolish the buildings. The Residences at
Mercato Condominium Association shall be entitled to all
insurance proceeds remaining after payment of all costs of
restoration or demolition and all other liabilities owed as otherwise
provided in this Declaration. In the event the insurance proceeds
are insufficient to fully fund the restoration, The Residences at
Mercato Condominium Association shall fully fund the deficit
within fifteen (15) days after notification of the deficit. If The
Residences at Mercato Condominium Association fails to do so, a
Reconstruction Assessment shall be levied against The Residences
at Mercato Condominium Association, and the Insurance
Committee shall have a lien against The Residences at Mercato
Condominium Parcel for the full amount of the Reconstruction
Assessment. Further, in that event, Commercial Owner shall have
a freely assignable option to purchase The Residences at Mercato
Condominium Parcel for the fair market value of the Parcel as

‘ &ne&i} 0 “f 2ds actually received by the Insurance
Comim 1&}@6—; “(which will'be/ f‘sisé& for reconstruction to the extent
requu:ed by this Declaration’ m\d to'the extent not required,
I;emltxed”to theCommerglal Owner), \less ten percent (10%) of the
/sumy /of thesetwo.amounts|and als less the amount of any liens on
[ the Pﬁf@e;L Af, C”““””‘”‘;‘“eré;a @wner dec1des to exercise its
| optaon, it §ha 1 §1v¢ h § ice t& e R;esuiences at Mercato
i @GpddmmﬁmAsSQmahon Mthm nh‘reiy (90) days of receiving
! rcato Condominium Association
vise The Residences at
1 ‘shall be entitled to place The

1-0n the open market. If the option

Wﬂﬂ

Qf&&g intent not to reconsti?@ctﬁ
atQ\ Condominium Associd

(Mxy iVin; %\ﬂ%ﬁtéﬂ notice to the Owner of the affected
Parcel, closmg»sha I'be held within forty-five (45) days thereafter.
The purchase price shall be paid in cash, and closing costs shall be
allocated as customarily done in Collier County, Florida. Until
sold, The Residences at Mercato Condominium Association shall
continue to be responsible for all obligations imposed on it and the
Condominium Parcel, pursuant to this Declaration.

Insurance Committee Enforcement Rights: If at any time an Owner fails
to undertake and complete any work, repairs, reconstruction or demolition
required of it (“Defaulting Owner”), the Insurance Committee shall give
written notice to that effect to the Defaulting Owner and to any other
affected Owner, specifying how required work is not proceeding. If ten
(10) days after the giving of notice the work is not proceeding diligently,
then, subject to the Defaulting Owner’s right to dispute, the Insurance
Committee shall cause the work to be completed in accordance with the
then existing Building Plans and may take all appropriate steps to carry
out the same, including without limitation, entry onto the Parcel of any
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Owner to the extent necessary to perform the work. The Insurance
Committee shall be entitled to use any insurance proceeds held by the
Insurance Committee by reason of the damage, for application to the cost
and expense of the work. If at any time the Owners disagree as to whether
the work is proceeding diligently or properly, the dispute shall be settled
by arbitration in accordance with Section XIV, and the Insurance
Committee shall suspend work until the dispute is settled unless the
Insurance Committee determines that work needs to proceed under the
circumstances. Any Owner who is diligently negotiating in good faith the
settlement of any insurance claim under a policy held by it, from which
the proceeds are required to fund repair of a casualty insured by the policy
in question, shall not be regarded as failing to proceed diligently with any
work required of it.

Repair and Reconstruction Procedures: The plans and specifications for
repair or reconstruction (if necessary) shall be prepared by the Owner of
the affected Parcel, and must be approved in writing by the Architectural
Control Committee pg@g@t ¢ rﬁmengement of work. Unless the Owners
shall othervy'sa" agree; plans’: and- SQ%cﬁiagnons for any repair or
reconstruction $hall be developed consistent with the then existing
Building’ Plans.wTh@wArchltectural Control Committee shall assist the
Owner/ *respbnstfﬂ“éﬂf@r parformfng the r\i:igalr QI’ reconstruction in questions
related to b;ﬂsﬁ'ﬁm r@s\pon%xbig& traetms The contractor shall work
under sthe admmls&rapoh of| théinc it fgufal Control Committee and the
Owneg mspgng;,bl& félg camsin ‘the r@pa;r and 1§econstruct10n to be
perforineﬁ\however the Archlt@ctural Contro} Committee shall have no
responélblllky for payment of th@@ontra@td@g r assuring that all payments
to the con\t@ctq\; are “proper paym‘en»*t » ay defined by Florida law.

Reconstructlcm %ss@ssm@n{s Anth@ﬁlzed In the event that the proceeds of
insurance held by “thé“iﬁsumﬁé*c Committee are insufficient to pay all costs
of the repair and reconstruction, any amounts not paid from the insurance
policy shall be assessed against the Owners (the “Reconstruction
Assessment”) and Parcel benefitted by the repair and reconstruction, and
the Insurance Committee shall have a lien against the Parcel enforceable
as provided in this Declaration.

Distribution of Excess Insurance Proceeds: Upon completion of repairs
and reconstruction of damage to the Buildings, Shared Facilities or Shared
Building Components, any funds still held by the Insurance Committee
after payment for all work and all other liabilities owed as otherwise
provided in this Declaration, shall be distributed to the appropriate Owners
or as otherwise provided herein. The share of each Owner, if any, in the
total excess funds shall be proportional to the share of the total funds
received from whatever source paid by or on account of the Owner.
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Owners’ Responsibility to Cooperate in Obtaining Governmental Permits; Costs of
Permits to be Paid by the Owner Responsible for Carrying out the Repair and
Reconstruction; Adjustments to Plans and Specifications if Permits to Reconstruct in
accordance with Building Plans Cannot be Obtained.

A. Owners’ Responsibility to Cooperate in Obtaining Governmental Permits:
If it shall be necessary to obtain a variance, special permit or exception

(“Permit”) to except or change zoning or other laws, rules, regulations or
to comply therewith in order to repair or restore the Buildings to their
condition as described in the Building Plans immediately prior to the
damage, then the Owners shall cooperate to obtain the Permit, by among
other things, executing any petition to obtain the Permit which requires the
Owner’s signature.

B. Costs of Permits to be Paid by Owner Responsible for Carrying out the
Repair and Reconstruction: If the services of architects, engineers,

surveyors, legal or other professionals are necessary to obtain the Permits,

s,

the Owner respons*ll@g@r car -Qut the repair and reconstruction shall
retain the approprial wﬁt‘bféésreﬁalﬁgmﬁ rform the services. The legal,
archltecturﬁ{ ﬁ\*ndfor other fees and & a Q*t«hé&;\:osts and expenses of applying
for the Pénn;tg,@hall be conSIdered ap: the cost and expenses of
carrymg out the”repmr angl reconstructl The Owner responsible for
carrying out thmmpan‘ :md Ssgcgﬂ\g ction may apply to the Insurance
Commltteg fqr retm@umemenibf %Ii?@ sts mcurred in obtaining the
PennltMO@ ;h@“pw(ggeqs é) surataci hei«kby the Insurance Committee.
thle‘tl@e XPemnts are“Belné dmgenﬂy sod@ﬁ, there shall be no obligation
; n-until they are obtained, except
‘hazards and secure the Parcel

C. Adlustments to Plan and Sp% ions if Permits to Reconstruct in
accordance with Building Plans Cannot be Obtained: If any repair or
reconstruction cannot be carried out in compliance with the Building Plans
due to changes in the law, or if the Permits cannot otherwise be obtained
pursuant to this Section within six (6) months of the date of the casualty
although diligently pursued, then necessary adjustments shall be made in
the plans and specifications for the repair and reconstruction so that the
Buildings, as repaired and restored, shall meet all requirements of law. If
the adjustments to the plans and specifications requires a reduction in floor
area, to the extent possible, all Owners within the affected Building shall
suffer a proportionate reduction in floor area. If a proportionate reduction
in floor area is not possible, or if any portion of the Parcel cannot be
reconstructed under any adjustment to the plans and specifications, the
Owner of the disproportionately affected Parcel or Unit which cannot be
reconstructed shall be entitled to recover the fair market value of the floor
space or Parcel or Unit lost as a result of the adjustments to the plans and
specifications from the proceeds of insurance held by the Insurance
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Committee. If the proceeds of insurance held by the Insurance Committee
are insufficient to compensate the Owner, the Insurance Committee shall
levy a Reconstruction Assessment for the deficiency against all non-
disproportionately affected Owners of the Parcel.

Insurance Committee to Hold Funds in Separate Account; Proceeds Held in Trust; Costs
of Insurance Committee to be Paid from Insurance Proceeds; Insurance Committee not
Liable for Disbursements Made in Good Faith; Disbursal of Funds by Insurance
Committee.

A. Insurance Committee to Hold Funds in Separate Account: The Insurance
Committee shall deposit all proceeds of insurance it actually receives in an
insured account at a depository institution duly constituted and authorized
to conduct business in the State of Florida. The Insurance Committee
shall have no obligation to earn interest on any monies held by it unless
the Owner on whose behalf the funds are held directs it to do so. If the
Owner so directs the Insurance Committee, the Insurance Committee,
within thlrty (30).da; ,;ﬁegr?qﬁ iest from the Owner, shall purchase with
such monies to &extent deern ' §bnable in the Insurance
Committeg” % fu\égment securities o“f cable maturities, not in excess
of one year gnlcss in the good falth ent of the Insurance Committee,
it would be impracm;abTw “1nVégt ins sehuntles with monies the
Insurance Co ittee exXpects-to- ve@« \stnbute shortly thereafter.

a? A WX%@? %ag\ Vo ’

B. Proceed@heldi in Twst Tﬁ@ @suran@e ComMee shall hold all insurance
procee@sﬁu\ trust to ’B@ﬁse&aﬁ&xeleaﬁ“ é‘ “the purposes required herein.
To the éggteﬁ\ t there are any remg 1ng;proc e_ds they shall be held or
released as therwise required by'th ¢

‘ I ‘ation. Any interest paid or
received b Lch@Tm\surance Comm1tt@e on mronies or securities held in trust,
and any gain ofrthe, @d@mptlpn“gr‘ aﬁié«of securities, shall be added to the
monies or securities. 50 fmlﬂ in'tnist by the Insurance Committee. Monies
received by the Insurance Committee pursuant to any of the provisions of
this Declaration shall not be commingled with the Insurance Committee’s
own funds and shall be held by the Insurance Committee in trust for the
use and purposes herein provided. No contractor, subcontractor,
mechanic, materialman, laborer or any other person whatsoever, other than
the Owners of the affected Parcels, or those given a specific right thereto
by this Declaration, shall have any interest in, or right to impose a lien

upon, any funds held by the Insurance Committee.

C. Costs of Insurance Committee to be Paid from Insurance Proceeds: The
Insurance Committee may retain from the monies held by it in trust the
Committee’s reasonable fees and expenses for acting as Insurance
Committee.

D. Insurance Committee not Liable for Disbursements Made in Good Faith:
The Insurance Committee shall have the authority and duty to disburse
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funds held by it pursuant to this Declaration in the manner, to the persons,
and at the times provided in this Declaration. The Insurance Committee
shall not be liable or accountable for any action taken or for any
disbursement of monies in good faith and in reliance on advice of legal
counsel or pursuant to the Architect’s Certificate (defined below). The
Insurance Committee shall have no affirmative obligation to make a
determination of the amount of, or to effect the collecting of, any
insurance proceeds unless the Insurance Committee shall have given an
express written undertaking to do so, which shall otherwise be the
obligation of the Owners. If at any time the Owners, and such mortgagees
and lessees, if any, shall jointly instruct the Insurance Committee with
regard to the disbursement of any funds held by the Insurance Committee,
then the Insurance Committee shall disburse the funds in accordance with
those instructions, so long as those instructions are not in contravention of
any of the terms of this Declaration or contrary to law or binding
obligations. The Insurance Committee shall have no liability to anyone
for having dlsbursed funds-in ; agcordance with the instructions.

1s required’ tQ ,ﬁls‘burse or authonze ﬁm\bu‘r ment of insurance proceeds, or

other funds t@ paywthe@osts of repalr récédnstructxon and/or demolition, the
1not | to'make such disbursements

; ;js, and each request for

g IQast ﬁve (5) days in advance of

1 dlsbursement the Insurance

1. That the sum then requested to be disbursed has already been paid
by or on behalf of an Owner or Owners and should be reimbursed
to it or them (in which case the certificate shall name the Owner or
Owners), or is justly due to contractors, subcontractors,
materialmen, engineers, architects or other persons whose names
and addresses shall be stated, who have rendered or furnished, or
agreed to render or furnish, certain services, equipment, and
materials, and the principal subdivisions or categories thereof, and
the respective amounts so paid or due to each person in respect
thereof;

2. That the sums then requested to be withdrawn, plus all sums
previously withdrawn, do not exceed the cost of the work actually
accomplished up to the date of the Architect’s certificate plus the
cost of materials supplied and actually stored on-site, which
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materials shall be adequately insured against fire, theft and other
casualties for the benefit of all Owners;

3. That no part of the cost of the services and materials which is
being counted as a basis for the then pending application has been
the basis of the withdrawal of any funds in any previous
application; and

4. That following the making of the requested advance, the funds
remaining with the Insurance Committee will be sufficient to
complete the repair and restoration based upon the Architect’s
estimate of the cost to complete the repair and restoration.

5. Upon compliance with the foregoing provisions of this Section, the
Insurance Committee shall, out of the moneys held by the
Commiittee, pay or cause to be paid to the Owners, contractors,
subcontractors, materlalmen engineers, architects and other
persons NANTEC in the: thLLect s Certificate, the respective
amo i th&eeft«rﬁgaie to be due them.

™ € xm\\

XIV. Disputes to be Settled bzsl Bu:t 1ng Arbltratlon App&ﬂtmf}nt of Arbitrators; Costs of

# i
Arbitration; Proceedmszs

A.

e, ;,\:ww .

Dlsputes tey : §&iﬂé g:Arﬁthation  If a dispute arises between

or am( ng ; an)é of the §Own‘ Q“I“”BetWe&n a§ny @wner and any committee

estabh*shé \pufSﬁaﬂ@@mthmD@élaraﬁf@w reg@géhng the interpretation of any

prov151o\ns\m this Declaration or’ghe p%erfd gz,mce of any obh gatlon under

this Dedﬁapgn the dispute is i@éﬁe settléd by

conductefl\n aocordance with the ruf ‘s of the American Arbitration
or'an} (bereto (“AAA Rules”) and

court having _]llI’lSdlCtlon théreof

Appointment of Arbitrators: The arbitrators shall be appointed pursuant to
the AAA Rules. There shall be a panel of arbitrators consisting of three
persons one appointed by each party to the dispute and the third being
appointed by agreement of the two. If there are more than two parties to
the dispute, the parties with similar interests shall appoint one arbitrator
collectively. If none of the parties share collective interests, the arbitrators
shall be selected by the American Arbitration Association.

Costs of Arbitration: The costs of arbitration shall be equally born by the
parties. Notwithstanding the foregoing, the arbitrators are not prohibited
from assessing the full costs of the arbitration against any party that the
arbitrators have determined is proceeding in bad faith or who has failed to
negotiate a good faith resolution of the dispute.
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Proceedings: The proceeding shall follow the AAA Rules and shall take
place in Collier County, Florida. Judgment upon the determination
rendered by the arbitrators may be entered in any court having jurisdiction
thereof pursuant to Florida law. In reaching their decision, the arbitrators
may rely on such evidence as is relevant and material to the dispute and
the parties shall produce such evidence as the arbitrators may deem
necessary to an understanding and determination of the dispute.
Conformity to legal rules of evidence shall not be necessary. All evidence
shall be taken in the presence of all of the arbitrators and all of the parties,
except where any of the parties is absent, in default or has waived the right
to be present. Each Owner by acceptance of its deed hereby consents to
the subpoena power of the arbitrators.

XV. SECURITY: NON-LIABILITY OF DECLARANT.

A.

NEITHER THE DECLARANT NOR THE OWNERS ARE INSURERS
OR GUARANTORS OF THE SAFETY AND SECURITY OF PERSONS
OR PROPERTY. mg&@ggg 'MERCATO. ALL PERSONS USING
OR OCCUPYING ANY PORTION OF THE MERCATO ARE
RESPONSIBLE FOR THEIR OWN\%Q ITY AND THE
PROTEGTIQNQF THEIR OWN PROPERTY.

THE DECEARANT NOT LIABLE IN ANY WAY FOR LOSS,
DAM,AGE; OR INJURY R@ﬁm@ﬁ FROM ALLEGED LACK OF

Y, OR/TH. LA(ngOF EEFECTI\(ENESS OF ANY
SECUmTYME“ASUﬁE INDERTAKEN:- THE DECLARANT
MAKEYS»NQ REPRESENTATIONS | OR/WARRANTIES, EXPRESS OR
IMPLIED]INCLUDING ANY WARRANTY OF MERCHANTABILITY
s@@g ANY PARTICULAR PURPOSE, RELATIVE TO
TEC’HQN SYSTEM AND/OR BURGLAR ALARM
SYSTEM, AND7®R§ FHER SECURITY SYSTEMS RECOMMENDED
OR INSTALLED, OR ANY SECURITY MEASURES UNDERTAKEN

WITHIN THE MERCATO.

XVI. Miscellaneous.

A

Waiver and Cumulative Remedies. Each remedy provided for in this
Declaration shall be cumulative and not exclusive. No provision in this
Declaration shall be deemed to have been abrogated or waived by reason
of any failure to enforce it, irrespective of the number of failures to
enforce which may have occurred previously.

Gender, Number. The use of any gender in this Declaration shall be
deemed to include all other genders and the use of the singular shall be
deemed to include the plural, and vice versa, unless the context otherwise
requires.
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C. Annexation.

1. Declarant shall have the right from time to time to add such
property contiguous to the Mixed-Use Property as it deems
appropriate and to bring such property within the general plan and
scheme of this Declaration, without the approval of any other
person or entity. Such right of Declarant shall terminate upon the
expiration of the term of this Declaration as provided herein. The
additions authorized under this Section XVI C shall be made by
recording in the Public Records of Collier County, Florida, a
Notice of Annexation (or other similar instrument) with respect to
the additional property, which instrument shall be executed by
Declarant. Recordation of such instrument shall extend the terms,
conditions, covenants, restrictions, easements and other provisions
contained in this Declaration (the “Restrictions”) to such property,
and thereupon such property shall become and constitute a part of
The Mercato and become subject to thls Declaration, mcludmg,

Sue ment of annexati ntaln such complementary
addltlens and,.modlﬁcatlons\iﬁ\x strictions as may, in
$Declaram szsple Hlscret}on, € nex esshry to reflect the different
chaerae«t%uf 1y, ixe%pr y\laelng\annexed thereby or as
Dq@lafan? m%‘y eeni é@)r@pp @ng the development thereof, and
g as &ge noy H}CQELSI&f@?’I ith t\he genﬁn@Lplan and scheme of this
‘sl@e&lar‘ﬁtlon T S

HM‘* \

cov ‘r@gb@f this Declaratlon Sgghmg as Declarant is the Owner of

all of's 4\€*’h‘ gro serty being deleted and provided that a Notice of

D. Amendments.

1. Except as otherwise provided in this Declaration and without in
any way limiting Declarant’s rights to add or delete property as set
forth in section XVI C above, neither this Declaration nor any
provision hereof or any covenant, condition or restriction herein
contained, may be terminated, extended, modified or amended, as
to the whole of The Mercato or any portion thereof (including any
annexed lands, if any), other than by agreement in writing, signed
by the Commercial Owner, the Hotel Owner and the Condominium
Associations, and thereafter recorded in the Public Records of
Collier County, Florida. Notwithstanding the foregoing or any
other language to the contrary, Declarant may amend this
Declaration unilaterally as long as it is offering property in The
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Mercato for sale or lease in the ordinary course of business, and
the amendment does not result in a material, adverse effect on any
Owner. The annexation of all or any portion of property shall not
change, extend or modify the term of this Declaration.

2. Notwithstanding the foregoing, and in addition to any other rights
to amend this Declaration as provided elsewhere herein, (i) before
the close of the first conveyance of a Parcel to a purchaser other
than Declarant or a Condominium Association, this Declaration
may be unilaterally amended in any respect or revoked by the
execution by Declarant of an instrument amending or revoking the
Declaration; (ii) the Declarant may, without the vote or consent of
any Owners, make and record additions, deletions or amendments
to this Declaration for the purpose of correcting ambiguities or
technical errors or for the purpose of clarification; and (iii)
Declarant may record a Supplemental Declaration to impose
additional covenants, conditions, restrictions, reservations and/or
easements«‘ﬁg ion€ dgﬁ e Parcels. Declarant shall have the
power,-but* bt*ﬁi”é“bﬁ“h“gati@n“m execute such Supplemental
Dec]s@gimon(s) encumbermg 0 @1’1 arcel prior to conveyance
thereof to-Owner(s) thereof; aﬁé{‘ uch conveyance, any

;’Supplem%nfal“D LaratlcSn \pertaining k) the Parcel(s) conveyed and

whag:h“r lISﬂ{ @m adverse, efféct upon the Owner(s) of

§ suegh ﬁmcéﬁ(s@ must be execute f‘fbyé bot}x Declarant and the
vggek{g}@f sggh Ba éj}(s) \in ihe élt of inconsistency between

%@;}’\ Supplemental Dec?aratlom and s Declaration, the

S Qplemental Declaratio §h351 contr

ecto the contrary, Declarant’s rights
D1 and 2. are conditioned upon
ng'an srequired or necessary consent or joinder of
any lender to Declarant or if required by the terms of a written
agreement between the Declarant and an Owner or Occupant.

f@r
B

4. Any document recorded in accordance with this Section XVI D
shall be conclusive in favor of all persons and entities who rely
upon it in good faith.

Term: The covenants, conditions and restrictions contained in this
Declaration shall run with, burden the Property and shall inure to the
benefit of each Parcel and each Owner thereof and be enforceable by each
Owner and its heirs, successors and assigns for a term commencing as of
the date this Declaration is recorded and terminating fifty (50) years from
such date, after which said covenants, conditions and restrictions shall be
automatically extended for successive periods of ten (10) years unless
prior to commencement of any such ten (10) year period, an amendment
made in accordance with Section XVI D hereof has been recorded which
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terminates this Declaration or modifies the automatic extension provisions
of this section.

Goveming Law. This Declaration shall be governed, construed, applied
and enforced in accordance with the laws of Florida including matters
affecting title to all real property described herein.

Limitation on Powers: Anything in this Declaration to the contrary
notwithstanding, the existence or exercise of any easement, right, power,
authority, privilege or duty of the Commercial Owner as it pertains to any
condominium located in the Condominium Parcel which would require the
Condominium Owner to violate an applicable provision of Chapter 718,
Florida Statutes, or successor thereto, shall be void and of no effect, but
only to the limited extent necessary to avoid subjecting the Commercial
Owner or Commercial Parcel to the contrary provisions of Chapter 718 or
its successor. The Commercial Owner shall not be deemed to be a
condominium association, and the Shared Facilities and Shared Building
Components not phy “@il ylac (tpd\wuhm a Condominium shall not be

» ‘ 1 mpm, within the meaning of
of admlmstratlve rﬁlé\%n any purpose.

Integprefatlgn: fEh&QoﬁTmercrai “@wne\s rekponmble for interpreting the

prov1svons Df iisDgéLatatLQn.iang Jts. c)ghﬁ)lts \and its interpretation shall

be bmglng hpbn%ﬁ [ﬁa?tle% n¥$ss§v§g\1&§y unreasonable. A written opinion
|

renderngb legal E;oungelgo lat/an 1nf§rp§reta§;ori adopted by the

Comnneml? "Owner isTiot Wh‘(itly uﬁﬁe*aﬁof,a@lp shall conclusively

establ@h;ihe\vahdlty of the mtem :

Name of Eﬁnd@mmlum Parcels: Th pf@pﬁ)sed Condominium Parcels
shall be kn6\\rvn a§ ‘“‘“Thc Strada, af“Q% idominium” and “The Residences at
Mercato, a Condﬁmlflf“ 0

n. ‘ %Gendomlmum Unit Owners shall not
alter the name of, or refer to the ‘Condominium Parcels, by any other
name, without the prior consent of the Commercial Owner, which consent
may be withheld in the sole discretion of the Commercial Owner.

Constructive Notice and Acceptance: Every person or party who now or
hereafter owns or acquires any right, title or interest in or to any portion of
the Property, including a Condominium Unit, is and shall be conclusively
deemed to have consented and agreed to every covenant, condition,
restriction and provision contained in this Declaration, whether or not any
reference to this Declaration is contained in the instrument by which such
person or party acquired an interest in the Property.

Notices: Except as otherwise expressly provided in this Declaration or
required by law, all notices, consents, requests, demands, approvals,
authorizations and other communications provided for herein shall be in
writing and shall be deemed to have been duly given if and when
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personally served or seventy-two (72) hours after being sent by United
States first class mail, postage prepaid, to the intended party at its last
known address. For purposes of this Declaration, “last known address”
with respect to any Owner shall mean such Owner’s address appearing on
the roster of all Owners maintained by the Commercial Owner in
accordance with this Declaration. The Commercial Owner shall maintain
a roster of all Owners and their addresses of record. The Condominium
Associations shall provide to the Commercial Owner an accurate list,
updated periodically, of an unit owners in the Condominiums, for the
Commercial Owner’s use in maintaining the roster of all Owners. If no
address is supplied, then such Owner’s address shall be deemed to be the
address of any Parcel owned by such Owner.

Effect of Invalidation: Each covenant, condition, restriction and easement
of this Declaration is intended to be, and shall be construed as,
independent and severable from each other provision. If any such
provision of this Declaration, or application thereof, is held to be invalid
by any court, the- mv&!i@’%ygﬁ sy&bprowsmn or application thereof shall
not affect the '&u;y*of the femgamin;g\?{owswns or application thereof.
2 sm\\
Appralsa{ II} y-instances found in this Ii:claratlon where it is necessary
to obtam ary app&*atsag the““‘épprals%al shal ‘.be made by three (3) competent
appralsers Jn;a timely maﬁq@f ﬁ;@w( lksﬁall be appointed by the selling
party, one| ( 1y by\the spu{cﬁas ng Xsaﬁd the t third selected by the two
appralsm:s ipﬁoxmdxby thegp 1es §f the appraisers are unable to agree
on valu‘ ‘a‘n average ¢ of the three (3) s;[‘fwiléb(é;ifsed for final valuation

Surface \’b&%p«Management Svstem &gf% chitectural Control
Committee, Bmis sut;%ssor desrgnﬁe\m“ assigns, shall have the right and
the power, but ne‘ﬂh@ptile ﬂui ‘northe obligation, to amend the design of
the Surface Water Management System to add or delete features of the
Surface Water Management System, and to seek and obtain modifications
to any permits issued for the Surface Water Management System that it
deems necessary to reflect changes in the development plans, changed
conditions, governmental requirements or for any other reason it deems
appropriate. All surface water drainage and management including but
not limited to stormwater treatment and storage capacity, shall conform to
the overall Surface Water Management System requirements of The
Mercato MPUD and the permit issued by South Florida Water
Management District. The Architectural Control Committee, or its
successor designee or assigns shall be the primary entity responsible for
the maintenance, operation and repair of the Surface Water Management
System throughout The Mercato and shall have the right of entry to carry
out its obligations to maintain the Surface Water Management System.
All costs involved with the maintenance or replacement of the Surface
Water Management System shall be considered a Shared Facility allocated
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as set forth in Table I, under Section VIII, G 2 above. No Owner nor
Condominium Association nor any Condominium Unit Owner in any way,
shall change, alter, revise or otherwise interfere with the flow and volume
of water at any portion of the Surface Water Management System or any
drainage area reserved for, or intended by Declarant to be reserved for,
drainage ways, sluices, or for the accumulation of runoff waters, as
described in The Mercato MPUD recorded in Collier County, Florida and
the permit issued by South Florida Water Management District or any
recorded instrument without the special written permission of the
Commercial Owner or its successors or assigns or designees. Further, no
Owner nor Condominium Association nor any Condominium Unit Owner
shall in any way deny, frustrate, or prevent ingress or egress by the
Commercial Owner to service, maintain, operate and repair such Surface
Water Management System and drainage areas and to landscape same.
The right of ingress and egress, and easements thereof, are hereby
reserved and created in favor of the Declarant, Commercial Owner or its
successors or assigns or designees, and for any appropnate governmental
or quasi- govemm sntal geﬁczgha “may reasonably require such ingress
This Section XVH\?‘ hereby made expressly apphcable to

WHEREUPON, The Merc‘ato *“LL%; é Florida’ flmlted 1i: blllty partnership, and The
Residences at the Mercato, Irac a Florida, eo@@ra:\k@@wk@s“qsas@d this Declaration to be executed
in its name on the day and year figst ab%s/e wr;ttdm Jw Vo
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lZ XQ/W\UZ/&J\/

Signatyre

YoDequ SamuelddN

CBIRe ) Ktk

Signature

Delnres 3.

Qnt\«

Printed Name

OR: 4223 PG: 0903

THE MERCATO, LLP, a Florida limited
liability partnership, by its Managing Partner,
Collier Lutgert Commercial Properties, LLP, a
Florida limited liability partnership, by its
Partner, Promenade at Bonita Bay, Inc., a
Florida corporatio,

By:
Printed Name: Hodann 5 Gurman
Its: V4

Printed Name
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STATE OF FLORIDA §

COUNTY OF COLLIER §

The foregoing instrument was acknowledged before me this 200 day of A‘ ) ‘. I ,
2007, by , a0\ , as VP of Promenade at Bonita Bay,
Inc., a Flonida corporation, Partner of Collier Lutgert Commercial Properties, LLP, a Florida
limited liability partnership, as Managing Partner of The Mercato, LLP, a Florida limited liability
partnership. He (J is personally known to me or (_) has produced
as identification.

e
Oftficial Seai
K. SAuUELso?F\orida
1 Nciary Sublic, State ©
' h‘vo 00(! . axpires Sept. 1, 2008

* 7~ _mm. No. DDIS1TZ Prin{ Name: K. SamutlSN
Commission Number: DD 35172 L{

STATE OF FLORIDA § /7

COUNTY OF COLLIER  /§

i T A VA A T N, v
The foregoing instrumentiwas ack bvg?legig?edg;‘h”’efot‘g ne this2W0 day of ,
2007, by _KOWOA B. CUANART as %" *‘éf“@‘ == ofThe Residences at the

Mercato, Inc., a Florida c&rbd%gﬂég He () is persor ally known'to me or (__) has produced
\7“ds identification.

) \\x\,‘w § | 4 ' \ / A
oSheson XY | Pt Name: K. Samuc|Sor
| Notary Public, State cf Florida ommission Number:
M m. ires Sept. 1, 2008
| °°:T\2mpfxﬁé. DD3§1724 DD 36| 72—4
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DESCRIPTION OF TRACT °C”
PART OF
SECTION 34, TOWNSHIP 48 SOUTH, RANGE 25 EAST AND
PART OF PELICAN MARSH, UNIT FIVE (P.B. 22. PGS. 88-89)
COLLIER COUNTY, FLORIDA
(REVISED 06,/22/06)

BEGINNING AT THE SOUTHWEST CORNER OF PELICAN MARSHM UNIT TWO AS RECORDED IN
PLAT BOOK 22, PAGES 41-48, INCLUSIVE OF THE PUBLIC RECORDS OF COLLIER COUNTY,
FLORIDA ALSO BEING A POINT ON THE EASTERLY RIGHT-OF~WAY OF U.S. 41, TAMIAM!

TRAIL NORTH;

THENCE SOUTH 00°39'30" EAST ALONG SAID RIGHT-OF-WAY UNE 1291.06 FEET;

THENCE LEAVING SAID RIGHT~OF-WAY LINE NORTH 89720°57" EAST 80.00 FEET:

THENCE SOUTH 00°39'03" EAST 200.80 FEET;

THENCE NORTH 89' 20°57" EAST 420.00 FEET;

THENCE SOUTH 48722'47" EAST 297.34 FEET:

THENCE SOUTH 00°39'03" EAST 254.61 FEET TO THE NORTMERLY RIGHT-OF-WAY UNE OF
VANDERBILT BEACH ROAD

THENCE EASTERLY 74.44 FEET ALONG THE ARC OF A CIRCULAR CURVE CONCAVE
NORTHERLY HAVING A RADIUS OF 6860.68 FEET THROUGH A CENTRAL ANGLE OF

00'37'18" AND BEING SUBTENDED BY A CHORD WHICH BEARS NORTH 83'32'47" EAST

74.44 FEET, TO A POINT OF COMPOUND CURVATURE:

THENCE CONTINUE ALONG SAID RIGHT-OF—WAY EASTERLY 368.67 FEET ALONG THE ARC

OF A CIRCULAR CURVE CONCAVE NORTHERLY HAVING A RADIUS OF 101,934.54 FEET
THROUGH A CENTRAL ANGLE OF 0012°26" AND SUBTENDED BY A CHORD WHICH BEARS
NORTH 8307'55" EAST 368.67 FEET TO A POINT OF REVERSE CURVATURE:

THENCE CONTINUE ALONG SAID RIGHT-OF~WAY EASTERLY 374.83 FEET ALONG THE ARC

OF A CIRCULAR CURVE CONCAVE SOUTHERLY HAVING A RADIUS OF 2430.00 FEET

THROUGH A CENTRAL ANGLE OF 0850'17° ANO BEING SUBTENDED BY A CHORD WHICH
BEARS NORTH 87°26'51" EAST 374.46 FEET TO GRAND ISLE AT PELICAN MARSH AS
Rscogueo IN PLAT BOOK 24, PAGES 67-70, PUBUC RECORDS OF COLLIER COUNTY,
FLORIDA;

THENCE NORTH 00D0'00" WEST ALONG SAID GRAND ISLE 481.18 FEET;

THENCE SOUTH 89'33'32" EAST 30.25 FEET;

THENCE NORTH 00726'28" EAST 180.64 FEET TO THE BEGINNING OF A CIRCULAR CURVE
CONCAVE EASTERLY HAVING A RADIUS OF 130.00 FEET THENCE NORTHERLY 37.60 FEET
ALONG THE ARC OF SAID CURVE THROUGH A CENTRAL ANGLE OF 16°34'19" AND BEING
SUBTENDED 8Y A CHORD WHICH BEARS NORTH 0843'37" EAST 37.46 FEET:

THENCE NORTH 17900°47° EAST 181.41 FEET TO THE BEGINNING OF A CIRCULAR CURVE
CONCAVE WESTERLY HAVING A RADIUS OF 395.00 FEET THENCE NORTHERLY 56.91 FEET
ALONG THE ARC OF SAID CURVE THROUGH A CENTRAL ANGLE OF 0875'15° AND BEING
SUBTENDED BY A CHORD WMICH BEARS NORTH 12'3'09° EAST 56.86 FEET;

THENCE SOUTH 76°39°52° WEST gii m{&*g@g INNING OF A CIRCULAR CURVE
CONCAVE SOUTHEASTER| Hksgg , A-RADIUS "OF '105.00/FEET THENCE WESTERLY 53.57 FEET
ALONG THE ARC OF S IRVE_THROUGH A CENTRAL. 0F-29'14°04™ AND BEING
SUBTENDED BY A GH( HICH BEARS SOUTH szuz'sdwgesf”? 58.
THENCE SOUTH qgg" B™ WEST 46.46 FEET TO THE BEGINNING GF A
CONCAVE NORTHERLY.HAVING A RADIUS OF 44.00 FEET THENCE, WESTERLY 44.25 FEET
ALONG THE ARC OF SAID CURVE THROUGH A CENTRAL ANGLE OF, 57'37'18" AND BEING
SUBTENDED BY A CHORD, WHICH BEARS..SOUTH..7614'26" WEST 4241 FEER
THENCE NORTH 74°56'55"LHEST=20.83 FEET T0 THE BEGINNING OF A CIRCULAR CURVE
CONCAVE g mcg}y HAVING A RADIUS .OF55.00 FEET \THENCE wes?gm.y 45.16 FEET
ALONG THE ARC OF SAID.CURVE JHROUGH ALCENTRAL ANGLE-OR-47702'47° AND BEING
SUBTENDED BY A GHORD™WHICH BEARS SQUTH 81°31'417 WEST 4390 FEET;

THENCE NORTH 5576'18" WEST 1122.32 FEET TO \[HE BEGINNING JOF A ICIRCUULAR CURVE
CONCAVE WESTERLY HAVING A RADIUS OF 28276 FEET THENCE |

IR H

LY H ) 37 oﬁm RLY 39.06 FEET
ALONG THE ARC \OF SAID CURVE T GH/A [CENTRAL ANGLE OF 07544
SUBTENDI %%EA ORD- WHICH - GEARS NORI 3

M
8y’ ORD--4 09" WEST.39,03 FEET
TO THE BEGINNING, OF A COMPOUND CURVE, C VE SOUTHWESTERLY J
HAVING A RADIUS 'OF 180.98 FEET THENCE NORm:?%r;RLr 125.25 FEET. /
ALONG THE 'ARCOF, SAID CURVE THROUGH A CENTRAL/LANGLE [OF 5528467 AND BEING
SUBTENDED BY-A, WHICH BEARS NORTH 47°443WEST 168, 48°FEET

TO THE BEGINNINGOFA COMPOUND CURVE, CONCAVE 'SC THERLY ’
HAVING A RADIUS .01 FEET THENCE WESTERLY 77.61°FEET
ALONG THE ARC

. RVE THROUGH A CENTRAL ANGLE (
SUBTENDED 8Y A

TO THE BEGINNING OF A-R
HAVING A RADIUS OF 33300 THENC
ALONG THE ARC OF SAID CURVE Th d'oé{é&' (R

SUBTENDED BY A CHORD WHICH BEARS-NORTH 80%9°33° WEST 55.57 FEET;
THENCE NORTH 19'22'52° WEST 26.39 FEET TO THE BEGINNING OF A CIRCULAR CURVE
CONCAVE NORTHERLY HAVING A RADIUS OF 371.00 FEET THENGE NORTHERLY 122.00 FEET
ALONG THE ARC OF SAID CURVE THROUGH A CENTRAL ANGLE OF 1850°29° AND BEING
SUBTENDED BY A CHORD WHICH BEARS NORTH 6579'52° WEST 121.45 FEET

TO THE BEGINNING OF A COMPOUND CURVE, CONCAVE NORTHEASTERLY

HAVING A RADIUS OF 50.99 FEET THENCE WESTERLY 49.76 FEET

ALONG THE ARC OF SAID CURVE THROUGH A CENTRAL ANGLE OF 55%4°25° AND BEING
SUBTENOED BY A CHORD WHICH BEARS NORTH 2757°'25° WEST 47.81 FEET:

THENCE NORTH 0000'12" WEST 85.23 FEET TO PELICAN MARSH UNIT TWO:

THENCE SOUTH 89°20'48" WEST A DISTANCE OF 123.21 FEET TO THE POINT OF

BEGINNING OF TRACT °C" HEREIN DESCRIBED:

CONTAINING 42.07 ACRES OF LAND MORE OR LESS:
SUBJECT TO EASEMENTS AND RESTRICTIONS OF RECORD.

S org ¢

33'47° AND BEING

REVISED: JUNE 22, 2006 NOT A SURVEY SH
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EXHIBIT A-2 - RESIDENTIAL PROPERTY

0906

OESCRIPTION_OF TRACT "R”
T OF

SECTION 34, TOWNSHIP 48 SOUTH, RANGE 25 EAST
COLUER COUNTY, FLORIDA
(REVISED 6/22/06)

ROMMENCING AT THE SOUTHWEST CORNER OF PELICAN MARSH UNIT TWO AS
RECORDED IN PLAT BOOK 22, PAGES 41-48, INCLUSIVE OF ThiE- PUBLIL RECORDS OF
GRLUER COUNTY, FLORIDA ALSO BEING A POINT ON THE EASTERIY RIeH oo o oF
US. 41, TAMIAMI TRAIL NORTH:
THENCE NORTH 89°20°'48" EAST ALONG THE BOUNDARY OF SAID PLAT A DISTANCE OF
123.21 FEET TO THE POINT OF BEGINNING OF TRACT "R" HEREIN BEING OESCRIBED:;

THENCE CONTINUE NORTH 8920'48" EAST A DISTANCE OF 81.34 FEEY TO THE BEGINNING
OF A CURVE THENCE EASTERLY 615.18 FEET ALONG THE ARC OF A SAID CURVE
CONCAVE SQUTHERLY HAVING A RADIUS OF 826.09 FEET THROUGH A CENTRAL ANGLE
(6)& 327495(%% AND BEING SUBTENDED BY A CHORD WHICH BEARS SOUTH 69719°10" EAST
THENCE SOUTH 47°59'08" EAST 100.03 FEET TO THE BEGINNING OF A CIRCULAR CURVE
CONCAVE NORTHEASTERLY HAVING A RADIUS OF 800.00 FEET THENCE

SOUTHEASTERLY 418.87 FEET ALONG THE ARC OF SAID CURVE THROUGH A CENTRAL i
er%.E‘?{1%9&951§7 AND BEING SUBTENDED BY A CHORD WHICH BEARS SOUTH 6259'07
THENCE SOUTH 77°59°05" EAST 144.30 F’?ET TO THE BEGINNING OF A CIRCULAR CURVE
CONCAVE SOUTHWESTERLY HAVING A RAD! US OF 395.00 FEET THENCE

SOUTHEASTERLY 598.01 FEET ALONG THE ARC OF SAID CURVE THROUGH A CENTRAL
&STES?ZFS%G?QE%G AND BEING SUBTENDED BY A CHORD WHICH BEARS SOUTH 34'36'47
THENCE SOUTH 76°39'S52" WEST 20.28 FEET TO THE BEGINNING OF A CIRCULAR CURVE
CONCAVE SOUTHEASTERLY HAVING A RADIUS OF 105.00 FEET THENCE WESTERLY 53.57 FEET

SUBTENDED BY A CHORD WMICH BEARS SOUTH 62°02'50" WEST 53.00 FEET;

THENCE SOUTH 47°25'48" weST 565.«4*6“‘“?957‘“\70%11:!‘5 BEGINNING OF A CIRCULAR CURVE

CONCAVE NORTHERLY HAVING-A RA %F? 0, FEET THENCE WESTERLY 44.25 FEET
ALONG THE ARC OF SAID.- VE | wm% FAL

, HROUG HAL 'ANGLE OF 57°37'18" AND BEING
SUBTENOED BY A CHORD(WHICH BEARS SOUTH-76-14'36™-WEST 42.41 FEET:
THENCE NORTH 7456 s%srzo.as FEET TO THE™ NING-

%]

CONCAVE SOUTHERCY- HAVING A RADIUS OF 55.00 FEE ; N
ALONG THE ARC.OF, SAID"CURVE THROUGH A CENTRAL "47702'47" AND BEING
SUBTENDED BY/A CHORD WHICH BEARS SOUTH B1'31'41" T 43.90 FEET;
THENCE NORTH' 55716/185-WEST1122.32 FEET T0,THE BEGINN NG OF'\A CIRCULAR CURVE
CONCAVE WEsﬁERLYfHAW%QA RADIUS™OF“2B2:76 KEET THENCE NORTHERLY 39.06 FEET
ALONG THE ARC OF SAIC"CURVE: THROUGH A CENTRAL ANGLE OF 07°54'53" AND BEING
SUBTENDED /8Y A CHORD WHICH S NOf mwlggv;;gg;wwgswgg.os \FEET
T0 THE BEGINNING w“iﬁieﬁugouuqmmﬁz . CONCAVE THWESTERLY,
HAVING A RADIUS OF 80'9B/FEET IHENCE NORTHWESTERLY, 17525 FEET
ALONG THE ARC OF SAID CYRVE THROUGH. A [CENTRAL AN Of 55'2B'46" AND BEING
SUBTENDED. BY A'CHQRD Vg{lCH;BEA}RS@JQﬂ H 47°44'437 wI;:isr E?E 48 FEET
TO THE BEGINMINGLOF A ( oé%wc L, CONCAVE SOUTHERLY ™™ |
HAVING A gxpng G‘&;m 5801 No\& STERLY %&w&ﬁﬂ
ALONG THE ARG OF SAID CURVE THROUGH A GENTRAL ANGLE
SUBTENDED BY A ¢ ) -
TO THE BEGINNING RE CURVE, CONCAY
HAVING A RADIU %, 393.00 FEET THENCE WESTERE J /
ALONG THE ARC'DF SAID CURVE THROUGH A CENTR) 5ém;f. 08°06'30" AND BEING
SUBTENDED BY @g&@k&wuc& BEARS NORTH B0'59'33".WEST.56.57 FEET:
.}‘z WEST 26.39 FEET TO THE BEGINNING OF A CIRCULAR CURVE
Y HAVING.A RADIUS OF 371.00.FE TWTHENCE NORTHERLY 122.00 FEET
0/CUR! 3 ‘ GLE OF 18°50°29" AND BEING

AID/CURYETHROUGH _A.-GEN]
SUBTENDED BY A CHORD. WHI ogswzs 081;%??& 'SZWEST 121.45 FEET
TO THE BEGINNING OF A COMP Mbgcurg@ CONCAVE NORTHEASTERLY

HAVING A RADIUS OF 50.99 FEET-THENCE WESTERLY 49.76 FEeT

ALONG THE ARC OF SAID CURVE THROUGH A CENTRAL ANGLE OF 55'54'25° AND BEING

CONTAINING 11.06/ ACRES OF LAND MORE OR LESS;
SUBJECT TO EASEMENTS AND RESTRICTIONS OF RECORD.

AGNOLI, BARBER f& BRUNDAGE, INC.
PROFESSIONAL JENGINEERS, PLANNERS & SURVEYORS
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CONSENT

WELLS FARGO BANK, NATIONAL ASSOCIATION, the owner and holder of the
following mortgage:

Construction Mortgage with Absolute Assignment of Leases and Rents, Security
Agreement and Fixture Filing in the sum of $16,699,800.00 from The Mercato,
LLP, a Florida limited liability partnership, to Wells Fargo Bank, National
Association recorded on July 7, 2006 at 3:52 p.m. in Official Records Book 4068,
Page 1002, of the Public Records of Collier County, Florida.

which encumbers the property therein described including the land subject to Declaration of
Covenants, Conditions and Restrictions and Reservation of Easements for The Mercato, hereby
consents to the submission of the land to the Declaration of Covenants, Conditions and Restrictions
and Reservation of Easements for The Mercato. Nothing herein shall be construed to alter,
diminish, or otherwise affect the moﬁg§g§€“’l‘i§1§by the undersigned mortgagee or to change its
priority. AL

Pyhted Name: Cynmsin £, M)ﬂ
. (Corporate Seal)

STATE OF t%ém,uu)

COUNTY OF Mm%

J

, The , foregoing instrument was acknowledged before me this 3o %4 day of

W , 2007, by _BRawOon/ (0w, _Vice [Zupgof WELLS

FARGO BANK, NATIONAL ASSOCIATION, on behalf of the corporation, who is_personally
known to me or who has produced as identification.

N S, e ecgtr
S ¥ W OOMiyee. L 7 Pri Name: & ywrpte AL, Der?,)

Notary Public
My commission expires: /€ 29 —¢0

Ly .‘- i o’..
Ty AT e R
Wy E OF FLORSY
Wit

230118.1 4/26/2007
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CONSENT

WHOLE FOODS MARKET GROUP, INC., a Delaware corporation, the Tenant described
in the Memorandum of Lease recorded in the Official Records of Collier County, Florida in
Official Records Book 3891, Page 3522, which encumbers the property therein described including
a portion of the land subject to Declaration of Covenants, Conditions and Restrictions and
Reservation of Easements for The Mercato, hereby consents to the submission of the land to the
Declaration of Covenants, Conditions and Restrictions and Reservation of Easements for The
Mercato.

Executed this 1 dayof /qu\/ ,2007.

GROUP, INC,,

0/14) :@z

Flon [jh?t;y‘aqck

The foregoing instrument was acknowledged before me this _ / day of
» 2007, by ___ of WHOLE

FOODS GROUP, INC., a Délaware corporation, o alf of the corporation, who is
personally known to me or who has produced as
identification.

PN WNETIE ZAF0,

Printed Name:

Notary Public
(Notary Seal) My commission expires: M / ﬂ 200 ?

Wy,
SSs ong,,

N oy
X w”w’gﬂé;;f&"f,

239121.1 4/26/2007
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